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IN (PARTIAL) DEFENSE OF STRICT LIABILITY IN CONTRACT

Robert E. Scott™
Forthcoming 107 Mich. L. Rev. (2009)

Many scholars believe that notions of fault
should and do pervade contract doctrine.
Notwithstanding the normative and positive arguments
in favor of a fault-based analysis of particular
contract doctrines, I argue that contract liability 1is
strict liability at its core. This core regime 1is
based on two key prongs: (1) the promisor is liable to
the promisee for breach, and that liability 1is
unaffected by the promisor’s exercise of due care or
failure to take efficient precautions; and (2) the
promisor’s liability is unaffected by the fact that
the promisee, prior to the breach, has failed to take
cost—effective precautions to reduce the consequences
of non-performance. I offer two complementary
normative justifications for contract law’s stubborn
resistance to consider fault in either of these
instances. First, I argue that there are unappreciated
ways 1n which courts’ adherence to strict liability
doctrine at the core of contract reduces contracting
costs. In addition, I argue that a strict liability

core best supports parties’ efforts to access informal
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or relational modes of contracting, especially where

key information is unverifiable.

“Contract liability is strict liability.”

—Restatement (Second) of Contracts 309 (1981)

INTRODUCTION

The Restatement’s oft-quoted assertion about the nature of
contract liability is one of the most imprecise generalizations
ever made about the common law of contract. Numerous scholars
have pointed out that, in fact, there are many notions of fault
that infuse contract law, ranging from prescriptions against
intentional “bad behavior,” to assessments of the reasonableness
of an actor’s behavior in assessing both liability and damages.
But while there are indeed many “fault lines” in contract,’
speaking at that level of generality has little analytic
purchase.? 1In short, from a distance the fault lines in contract

appear broken and indistinct.

1. George Cohen, The Fault Lines in Contract Damages, 80 Va. L.

Rev. 1225 (1994) [hereinafter Cohen, Fault Lines]; George M. Cohen, The

Negligence—-Opportunism Tradeoff in Contract Law, 20 Hofstra L. Rev. 941

(1992); George M. Cohen, The Fault that Lies Within Our Contract Law, 107

Mich. L. Rev. (2009) [hereinafter Cohen, Fault Within Contract Law].
2. See Richard Craswell, When is a Willful Breach ‘Willful’? A
Puzzle and Two Different Economic Solutions, 107 Mich. L. Rev. ,

(2009) (criticizing Cohen and others for lack of clarity and precision in

analyzing different fault-based notions of contract).
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In this Article, I propose to defend the notion of strict
liability that lies at the core of the Restatement’s claim. By
its terms, the Restatement does not rule out fault based
considerations for claims based on promissory estoppel, fraud,
bad faith, mistake, excuse or a host of other issues. But the
availability of these principles in only in select circumstances
justifies a core no-fault regime.3 This core regime is based on
two key prongs: (1) the promisor is liable to the promisee for
breach, and that liability is unaffected by the promisor’s
exercise of due care or failure to take efficient precautions;
and (2) the promisor’s liability is unaffected by the fact that
the promisee, prior to the breach, has failed to take cost-
effective precautions to reduce the consequences of non-
performance.4 In terms of the Restatement conception, then,
contract law is strict liability without a contributory

negligence defense.

Notwithstanding the many illustrations of fault lines in
contract, the Restatement’s assertion, as limited above, is
descriptively accurate. The core of contract law as applied in
the courts is a no-fault regime. This is so even though
theorists mount powerful arguments on efficiency grounds for a
cost-benefit analysis of promisor and promisee behavior in
particular cases, and even though contract doctrine appears to

invite just such an analysis. For example, if the promisor

3. Restatement (Second) of Contracts, Chapter 11, Introductory
Note at 309-12 (1981).

4. See infra Part I.
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carelessly fails to take efficient precautions ex ante which
result in breach ex post, the “willful breach doctrine” invites
courts to increase damages to deter such inefficient behavior.
Similarly, if the promisee fails to take efficient precautions
prior to the breach that would reduce or eliminate losses, the
mitigation principle invites courts to apply a “contributory
negligence” bar to recovery. However, a large sample of cases
shows that courts decline to employ the willful breach doctrine
to deter an inefficient breach. And despite evidence that the
promise has failed to take precautions prior to breach that
would have reduced losses, courts adhere strictly to the rule
that the promisee’s mitigation responsibility is not triggered

until the promisor breaches.

The courts’ reluctance to adopt a comparative fault
standard in assessing the core question of liability for breach
is all the more surprising given that comparative fault
principles are found elsewhere in contract law, most notably in
the doctrines of unjust enrichment and unilateral mistake.’
Viewed in this light, the question is not why contract law fails
to acknowledge explicitly the many different fault principles
that it embraces implicitly. Rather, the puzzle is why courts

adhere to a no-fault regime at the core of contract liability

5. The doctrine of unjust enrichment and the doctrine of
unilateral mistake both have compound liability rules that hinge on the

“reason to know” standard. For unjust enrichment, see Day v. Caton, 119

Mass. 513 (1876) (Holmes, J.); for unilateral mistake, see Restatement

(Second) of Contract § 153 (b).
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even though contract doctrine invites them to consider fault in

other instances.

In Part I of this Article, I set out the case that courts
are committed to a strict liability regime at what I call the
“core” of contract law. This Part focuses on the evidence of
strict liability as demonstrated by (a) courts’ reluctance to
use the willful breach doctrine to deter inefficient breach by
promisors, and (b) courts’ reluctance to use the mitigation
principle to deter inefficient over reliance by promisees. 1In
Part II, I offer two complementary normative justifications for
contract law’s stubborn resistance to fault principles at its
core. I argue that there are unappreciated ways in which
courts’ adherence to strict liability doctrine reduces
contracting costs. In addition, I argue that a strict liability
core best supports parties’ efforts to access informal or
relational modes of contracting, especially where key

information is unverifiable. Part III briefly concludes.

I. THE STRICT LIABILITY CORE OF CONTRACT LAW
A. The Promisor’s Behavior: The Willful Breach Doctrine

Among the many debates about fault in contract law, one
principle remains unchallenged: A promisor is strictly liable
for defective performance or non performance despite her
exercise of due care. Even the most fervent adherents of fault
in contract law concede that the law always applies this rule

strictly.6 Thus, the promisee does not have to prove that the

6. Cohen, Fault Lines, supra note 1, at 1238.
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promisor failed to take cost effective precautions against
breach.’ ©Nor, for that matter, can the promisor escape liability
by showing that the breach was caused by exogenous factors

beyond her control.®

But there is a doctrine in contract law that invites courts
to adjust liability or damages if the promisor’s breach was
“willful.” Courts have attached this doctrine primarily to the
choice of damage measures in cases involving breach of a
contract for services. In such cases, promisees commonly sue
for the “cost of completion”—of purchasing a substitute
performance in the market. However, the cost of completion
sometimes exceeds the gain that the seller’s performance would
have produced. This problem usually occurs in construction

contexts. In Jacob & Youngs v. Kent,9 for example, the contractor

deviated from the agreed upon performance in an apparently minor
way, but the costs of remedying that defect were much greater
than the reduction in property value that the deviation had

caused. Similarly, in Peevyhouse v. Garland Coal Co.,10 a lessee

agreed to restore the lessor’s property after the lessee had

used it, but the costs of restoration turned out to be much

7. Id.

8. This statement must be qualified to the extent that the
promisor can establish an excuse owing to the fact that the risk in
question was not allocated in the contract.

9. 230 N.Y. 239, 129 N.E. 889 (1921).

10. 382 pP2d 109 (Okla. 1962).
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higher than the resultant increase in property value.'’ 1In cases
like these, where repair involves unreasonable destruction of
the contractor’s work or the cost of completion is grossly
disproportionate to the benefit obtained, the owner can recover
only the diminished value on the ground that the standard remedy

would produce *economic waste.”'?

There is substantial uncertainty, however, as to the
appropriate circumstances for applying the “economic waste”
doctrine. A key doctrinal prerequisite is the finding that the
contractor has substantially performed the contract in good
faith and that the breach was not “willful.”'® In both of the
celebrated cases noted above, the court declined to find fault

with the promisor’s breach. In Jacob & Youngs, Justice Cardozo

invoked the economic waste doctrine to limit the owners’ damage
award to the diminution in value caused by the breach. He found
(at least implicitly) that the contractor’s breach was

accidental and not willful. 1In Peevyhouse, the majority did not

address the willful breach doctrine directly, but Justice Irwin
dissented on the ground that the breach “was willful and not in
good faith.” Thus, the majority at least implicitly rejected
application of the willful breach doctrine to the facts in the

record.

11. In Peevyhouse, the diminished market value was $300 while the

cost of completion was estimated to be $29,000.

12. Kurt v. Reams, 683 N.W.2d 127 (2004).
13. As Cardozo famously stated in Jacob & Youngs, “the willful
transgressor must accept the penalty of his transgression.” 129 N.E. at 891.
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To be sure, the precise behavior intended to be captured by
the willful breach doctrine is unclear.'* However, the concept
should be sufficiently capacious to embrace “inefficient
behavior” by the promisor. By this standard, a breach is
willful when the promisor fails to take cost-effective
precautions in performing a contract that is ex ante efficient
and then breaches the contract to avoid incurring substantial
losses. In using this standard to evaluate the actions of

promisors in cases such as Jacob & Youngs and Peevyhouse, it is

important to recognize that the promisees in such cases will
have prepaid for the service in a master contract. The fact of
prepayment is often ignored by courts and commentators because,
in such a contract, the services are bundled together and are
not separately priced. For example, the royalty on the mineral
lease in a case such as Peevyhouse is smaller if the mining
company agrees to restore the land at the end of the lease term,
but rarely if ever is there an explicit “sub-price” for the
agreement to restore. Likewise, the cost of constructing a
building is seldom disaggregated into separate prices for the

promise to install the plumbing and the promise to correct

14. See Richard Craswell, When is Breach Willful? A Puzzle and
Two Different Economic Solutions, supra note 2, at __ (citing Arthur
Linton Corbin, 5 Corbin on Contracts 545 (1951): “The word...‘wilful’

[siclis seldom accompanied by any discussion of its meaning or
classification of the cases that should fall within it”); Steve Thel &

Peter Siegelman, Wilfulness vs Expectation: A Promisor-Based Defense of

Wilful Breach Doctrine, 107 Mich. L. Rev. __, __ (2009) (arguing that the

willful breach doctrine is “largely epiphenomenal”).
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defective work. Yet, no one would claim that the mining lessee
agreed to restore for nothing or that the building contractor

did not charge for nonconforming plumbing.1E

The fact of prepayment reduces the incentives for the
promisor to take precautions ex ante that would reduce the ex
post cost of completion. Promisors such as the contractor in

Jacob & Youngs and the mining company in Peevyhouse can

sometimes reduce the cost of performance below the promisee’s
value by taking precautions between the time of contract and the
time of completion. But a prepaid promisor’s incentive to
invest efficiently in cost reduction is materially reduced if
her damage exposure for failing to invest is capped by the

diminished wvalue measure.

A finding of fault based on “inefficient behavior” in these
situations is appropriate if four key conditions are satisfied.
First, the promisor is able to take a precaution during the
course of performance that reduces the expected cost of the
contractually required service below its expected value to the

promisee. Second, the promisee is an imperfect monitor and is

15. Alan Schwartz & Robert E. Scott, Market Damages, Efficient

Contracting and the Economic Waste Fallacy, 108 Colum. L. Rev.

(forthcoming 2008). The standard construction contract contains a separate
promise by the contractor to correct any defective construction. This
promise remains binding even after substantial performance of the
contract. See e.g., the standard form AIA Contract, General Conditions of

the Contract for Construction, Document A-201 § 12.2.1(1997).
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unlikely to detect the promisor’s lack of precaution. Third,
the promisee may never (or only later) discover the promisor’s
failure to take precautions. And fourth, the promisor is able
to perform the contractually required service ex post, albeit at
a much more expensive price. Where these conditions are
satisfied, the economic waste rule should not be applied:
restricting promisees’ awards to diminished market value creates
an incentive for sellers not to take the efficient precaution.
Rather, courts should invoke the “willful breach” doctrine: an
award of cost of completion damages creates a positive incentive

® Cost of

for sellers to take the efficient precaution.’
completion damages in such a case are an efficient deterrent

against this moral hazard.

The question, then, is whether the contractor’s

behavior in Jacob & Youngs sufficiently satisfied the

“inefficient behavior” test to justify invoking the willful
breach doctrine and considering fault in the assessment of
damages. Virtually all the ensuing commentary has accepted
Cardozo’s characterization of the contractor’s behavior in

Jacob & Youngs as accidental and has justified the non-

16. This argument is formally set out in Schwartz & Scott, Market

Damages, supra note 1, at 42-48.
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willful characterization of the breach.'’ Unfortunately,
however, that characterization appears to be false. The

extraordinary costs of completion in Jacob & Youngs

resulted from the contractor’s failure to inspect the pipe
to ensure that it complied with the contract

specifications. In dissent, Justice McLaughlin recited the
key facts from the record and concluded that the failure to

inspect was *“due to gross neglect...."18

The record in Jacob & Youngs thus shows that each of the
four conditions supporting a finding of inefficient behavior was

satisfied.'® There was (1) an apparently efficient precaution—

17. See Craswell, Willful Breach, supra note 1, at (“The

builder in Kent used the wrong brand of pipe, apparently by accident.”);

Patricia Marschall, Willfulness: A Crucial Factor in Choosing Remedies for

Breach of Contract, 24 Ariz. L. Rev. 733 (1982) (same); but see Thel &

Siegelman, Wilfulness v. Expectation at 13 (characterizing the

contractor’s behavior as negligent but justifying the result on other
grounds) .

18. 129 N.E. at 891-2 (“ no examination ... was made by the
plaintiff, the subcontractor, defendant’s architect, or anyone else, of
any of the pipe except the first delivery, until after the building had
been completed).

19. Note that we must assume, per Cardozo, that the failure to
install the contract-specified pipe was, in fact, a breach. This
assumption is supported in the case by the architect’s refusal to give his

certificate.
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checking the pipe as it was delivered to insure that it met
contract specifications; (2) evidence that the owner, through
his architect, was an imperfect monitor (he was able to check
the first installment of pipe, but not the remainder); (3)
difficulty in discovering the unsatisfactory performance because
most of the pipe was embedded in the walls of the house; and (4)
performance that was inefficient ex post—the high cost of
removal caused the ex post market price of performance to so
exceed the diminished market wvalue that it likely also exceeded

the buyer’s value from performance.20

An analysis of the facts in Peevyhouse supports the same

conclusion: The breach was a result of the mining company’s
failure to take ex ante precautions and a fault-based analysis
should have invoked the willful breach doctrine. As Judith

Maute has shown, the mining company in Peevyhouse could have

stripped the land with restoration costs in mind.?! Also, the
plaintiff, Garland, admitted at trial that (1) the owners had
insisted that the regrading provisions be included in the
contract, (2) they would not agree to the coal mining lease
unless the promise to re—grade was included, (3) heavy rains
caused the plaintiff to postpone the promised remedial work, and
(4) in the interim, plaintiff relocated the grading equipment to
another profitable site and decided not to return to complete

the remedial work.?23

20. Schwartz & Scott, Market Damages, supra note 1, at 44.

21. Judith Maute, Peevyhouse v. Garland Coal Revisited: The Ballad

of Willie and Lucille, 89 Nw. U. L. Rev. 1341 (1995).

22. Id. at 1413.
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In short, declining to apply the willful breach doctrine
and restricting the promisee to the diminished value measure in
the contexts these cases exemplify is inefficient. This
inference is supported by a more systematic examination of the
case law. In order to evaluate how contemporary American courts
treat economic waste claims, I recently analyzed a sample of 110
cases, most of which were litigated in the past two decades.?’

In twenty-nine cases, the courts were faced with the question of
the appropriate measure of damages when the evidence showed that
the cost to complete would greatly exceed the wvalue of
performance to the plaintiff. Nineteen cases had facts that
were sufficiently clear to permit an inference that the seller
could have taken cost-effective precautions to reduce the cost
of performance.24 In these cases, where the sellers’ actions
likely would have reduced costs, the buyers’ capacity to monitor
was also likely imperfect: they were mostly amateurs, and they
could not constantly be on site. As discussed above, in cases
such as these it is efficient for courts to award cost of
completion damages, even where the ex post cost of performance
significantly exceeds the buyer’s ex post valuation. Such an

award 1s efficient as it induces the seller to take the

precaution that would forestall the excess costs. Yet, in only
23. Scott & Schwartz, Market Damages, supra note 1, at 13-24.
24. See cases cited Id at n. 123.
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one of the thirty cases did a court apply the willful breach

doctrine and award the larger damages measure. %’

The evidence from Jacob & Youngs, Peevyhouse and their

progeny points in a single direction. Courts continue to follow
the strict liability principle that the promisor’s behavior is
irrelevant to the issues of liability and damages. In
particular, courts decline the open invitation of the willful
breach doctrine to apply fault-based principles in cases where
strong arguments suggest that the breach was inefficient and
should have been deterred. Before trying to justify this
surprising conclusion, I next examine the second prong of the
core strict liability idea: that the promisee’s behavior prior
to the breach is irrelevant to questions of liability or

damages.

B. The Promisee’s Behavior: The Mitigation Principle

Common law courts have consistently held that a promisee
need not take steps to avoid losses so long as the promisor has
not clearly and definitively repudiated the contract.?® This

rule limits the ability of courts to encourage both parties to

25. Roudis v. Hubbard, 574 N.Y.S. 2d 95 (1991) (applying cost of
completion where contractor intentionally omitted styrofoam insulation and
footing drains required by the plans).

26. See, e.g., Southern Nat’l Bank v. TRI Fin. Corp., 317 F. Supp.
1173, 1185 (S.D. Tex. 1970) (“Defendant had neither breached nor indicated
an intention to do so; having not yet been injured by any breach of

defendant’s, plaintiff had no damages to mitigate.”).
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take cost-effective precautions that will reduce the expected

losses from a contract breach.?’

Moreover, it is well established
that, absent a legal restraint on the promisee’s reliance
actions, the promisee will over-rely under an expectation

damages default rule.?®

These inefficiencies can be moderated,
however, by careful application of the rules governing
anticipatory repudiation. If promisors repudiate as soon as
they are aware of events that will ultimately lead to non-
performance, they can, at least in theory, induce the promisee

to mitigate sooner rather than later.

27. The classic article is Robert Cooter, Unity in Tort, Contract,

and Property: The Model of Precaution, 73 Cal. L. Rev. 1 (1985); see also

Charles J. Goetz & Robert E. Scott, The Mitigation Principle: Toward a

General Theory of Contractual Obligation, 69 Va. L. Rev. 967, 989-95

(1983), and Richard Craswell, Precontractual Investigation as an Optimal

Precaution Problem, 17 J. Legal. Stud. 401 (1988).

28. Under an award of full expectancy, the promisee will recover
her full valuation and thus she is motivated to invest in the subject
matter of the contract until her marginal gain equals her marginal cost.
But the promisee does not consider that performance would be inefficient
in some ex post states of the world. 1In these states, the promisee’s
investment is a social waste. See e.g., William P. Rogerson, Efficient

Reliance and Damage Measures for Breach of Contract, 15 Rand J. Econ. 39,

47 (1984) (concluding that under expectation damages buyers will choose a

greater than efficient level of reliance).
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A comparative fault analysis, therefore, should focus on
the rules governing anticipatory repudiation: the more likely
that the promisee’s behavior is contributing to the losses from
breach, the more likely a court should be (1) to find that the
actions of the promisor constitute a repudiation of the
contract, and (2) to invoke at that time the doctrine of
avoidable consequences and the promisee’s mitigation
responsibility. By interpreting anticipatory rules in this way,
courts could motivate parties to avoid or reduce the breach
costs that would otherwise result if the promisee were allowed

to delay mitigation until the time of performance.

To see this, consider an example in which Adam agrees on
July 1 to deliver an air conditioning unit to Christy on
December 1 at a cost of $500,000.% Assume that an explosion in
Adam’s plant on September 1 causes a two month delay in delivery
that will cost Christy $100,000. Suppose, however, that if Adam
informs Christy on September 1 of his inability to meet the
contract deadline, Christy can redesign the building under
construction to accommodate an air conditioning unit that is
equivalent in quality but differently designed. Christy’s total
losses due to Adam’s breach would then be only $40,000—i.e. the
$20,000 additional price of the substitute air conditioner plus
the $20,000 additional cost to redesign the building. Adam would
obviously prefer limiting his maximum loss to $40,000 by having

Christy redesign her building. By repudiating on September 1, at

29. The discussion that follows draws on Robert E. Scott & Jody S.

Kraus, Contract Law and Theory 815-18 (4th ed. 2007).
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the time of the plant explosion, Adam would hope to induce
Christy immediately to mitigate her damages by making the

necessary adjustments.

The doctrine of anticipatory repudiation thus can be used
to extend the duty of mitigation to a period before the time for
performance has expired. Because it potentially enables the
parties to avoid wasteful actions taken in reliance on
performance, applying the doctrine in this way brings actual
contracts closer to the ideally efficient contract; one which
would require parties to make all cost-effective adjustments to

events occurring after the contract was formed.

But courts have been reluctant to require mitigation at the
time of repudiation. The common law rule remains well-
established: the promisee can either seek damages at the time
of repudiation or wait until the time for performance and
recover market damages at that later date.?® As a result,
promisees operating under the common law rule are free to
exacerbate their damages by waiting until the time for
performance to mitigate. And when promisees exercise this
option, they undermine the possibility of mutually beneficial
post—-contract adjustments. The common law rule thus seems
inconsistent with the fault-based, cost-benefit analysis
embodied in the doctrine of avoidable consequences. Returning

to our example above, giving Christy the option of waiting

30. See, e.g., Reliance Cooperage Corp. v. Treat, 195 F. 2d 977
(8th cir. 1952); Missouri Furnace Co. v. Cochran, 8 F. 463 (W.D. Pa.

1881).
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beyond the time of repudiation is inefficient because she will
not internalize the cost of delay to Adam. Moreover, she will
be motivated to wait as long as she can since she retains any
benefits from a declining market while Adam must bear all the

costs.31

C. Summary

As the above discussion has shown, in cases where courts
are asked to directly consider the relevance of promisor and
promisee behavior in assessing the core questions of liability
and damages, the strict liability regime announced in the
Restatement is alive and well. To be sure, the fact that these
core questions remain grounded in a system of strict liability
does not undermine familiar claims that elsewhere contract
embraces fault-based notions. But it does deepen the puzzle as
to why those fault lines have failed to penetrate the two core
questions: will the promisor’s liability be increased if it
appears that breach was caused by her inefficient behavior, and
will the promisee’s recovery be diminished by evidence that his
inefficient behavior contributed significantly to the quantum of
loss? In both cases, the answer at common law and in

41

contemporary litigation is a clear *“no.” 1In the next Part, I
ask whether this rejection of a fault-based system at the core

of contract can be justified.

31. The Uniform Commercial Code permits the promisee to wait a
“commercially reasonable time” following the repudiation, and thus also

fails a comparative fault analysis. UCC § 2-610(a).
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II. THE NORMATIVE CASE FOR STRICT LIABILITY

The normative case for strict liability rests on two
complementary arguments. Both are based on the claim that
commercially sophisticated parties prefer strict liability rules
over fault-based rules, especially at the core of contract.>?
These arguments center on the revealed preference of commercial
parties for precise or bright-line rules over broad standards
and on a revealed preference for party autonomy in selecting

3 In

precisely when and where standards are preferable to rules.’
the first case, the preference for autonomy in selecting between
rules and standards permits parties to optimize contracting
costs by shifting them between the front end and the back end of
the contractual process. In the second case, the preservation of
formal rules offers parties the choice of improving contractual
incentives by relying on informal or relational contracting as a
complement to the formal contract. In this Part, I first

consider the theoretical arguments that support the claim that

commercial parties prefer formal rules in general and strict

32. In principle, the arguments outlined here might also be
applied to contracts made by commercially unsophisticated parties. But
defending an extension of the argument to such cases would require
additional analysis to take into account a range of considerations which T
do not undertake here.

33. My argument that the law properly attends to the revealed
preferences of commercial parties can be supported on both efficiency and
autonomy grounds. And, to be sure, moral theorists may offer other

normative arguments in favor of strict liability.
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liability at the core of contract in particular. Thereafter, I

evaluate the evidence that supports the theoretical claims.

A. Contract Design and the Choice between Rules and Standards™

Why might commercial parties prefer strict liability to a
fault-based regime? One answer lies in the trade off between
contracting costs and the goal of improving contractual
incentives. Commercial parties will weigh front- or back-end
contracting costs against the incentive gains that they produce—
what George Triantis and I have referred to elsewhere as the
incentive “bang” for their contracting-cost “buck.”’’> And they
will prefer improved incentives of the sort we examined earlier
only if those incentives do not generate even greater
contracting costs. To understand parties’ apparent preference
for formal rules like strict liability, one must consider the
contract design challenges that they face in writing incomplete

contracts.>°

34. This discussion draws on Robert E. Scott & George G. Triantis,

Anticipating Litigation in Contract Design, 115 Yale L. J. 814 (2006); and

Robert E. Scott & George G. Triantis, Incomplete Contracts and the Theory

of Contract Design, 56 Case W. Res. L. Rev. 187