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have difficulty finding evidence more damag-
ing to a criminal defendant’s plea of inno-
cence. For the reasons given by Justice
WHITE in Part IV of his opinion, I cannot
with confidence find admission of Fulmi-
nante’s confession to Anthony Sarivola to be
harmless error.

The same majority of the Court does not
agree on the three issues presented by the
trial court’s determination to admit Fulmi-
nante’s first confession: whether the confes-
sion was inadmissible because coerced;
whether harmless-error analysis is appropri-
ate; and if so whether any error was harm-
less here. My own view that the confession
was not coerced does not command a majori-
ty.

In the interests of providing a clear man-
date to the Arizona Supreme Court in this
capital case, I deem it proper to accept in the
case now before us the holding of five Jus-
tices that the_LgMconfession was coerced and
inadmissible. I agree with a majority of the
Court that admission of the confession could
not be harmless error when viewed in light of
all the other evidence; and so I concur in the
judgment to affirm the ruling of the Arizona
Supreme Court.
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Shareholder of insolvent savings and
loan association brought action against Unit-
ed States under Federal Tort Claims Act,
alleging negligent supervision of directors
and officers and negligent involvement in

day-to-day operations by federal regulators.
The United States District Court for the
Northern District of Texas, Robert B. Malo-
ney, J., dismissed action, and shareholder
appealed. The United States Court of Ap-
peals for the Fifth Circuit, 885 F.2d 1284,
affirmed in part, reversed in part, and re-
manded. On certiorari, the Supreme Court,
Justice White, held that: (1) Federal Tort
Claims Act’s discretionary function exception
reached decisions made by federal regulators
at operational or management level of associ-
ation, and (2) federal regulators’ supervision
of savings and loan association’s day-to-day
operations involved exercise of discretion in
furtherance of public policy goals, and were
within Federal Tort Claims Act’s discretion-
ary function exception.

Reversed and remanded.
Justice Scalia filed concurring  opinion.
Opinion on remand, 932 F.2d 376.

1. United States €=78(12)

Federal Tort Claims Act’s discretionary
function exception covers only acts that are
discretionary in nature, acts that involve ele-
ment of judgment or choice; it is nature of
conduct, rather than status of actor, that
governs whether exception applies. 28
US.C.A. § 2680(a).

2. United States ¢=78(12)

Under discretionary function exception
to Federal Tort Claims Act, requirement of
judgment or choice is not satisfied if federal
statute, regulation, or policy specifically pre-
seribes course of action for employee to fol-
low, because employee has no rightful option
but adhere to the directive. 28 U.S.C.A.
§ 2680(a).

3. United States €¢=78(12)

Even assuming challenged conduct in-
volves element of judgment, it remains to be
decided whether judgment was kind that dis-
cretionary function exception to Federal Tort
Claims Act was designed to shield. 28
US.C.A. § 2680(a).
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4. United States €»78(12)

Because purpose of discretionary funec-
tion exception to Federal Tort Claims Act is
to prevent judicial second-guessing of legisla-
tive and administrative decisions grounded in
social, economie, and political policy through
medium of action in tort, when properly con-
strued, exception protects only governmental
actions and decisions based on considerations
of public policy. 28 U.S.C.A. § 2680(2).

5. United States =78(12)

Where Congress has delegated authority
to independent agency or to executive branch
to implement general provisions of regulato-
ry statute and to issue regulations to that
end, planning-level decisions establishing
programs are protected by discretionary
function exception to Federal Tort Claims
Act, as is promulgation of regulations by
which agencies are to carry out the program;
in addition, actions of government agents
involving necessary element of choice and
grounded in the social, economic, or political
goals of the statute and regulations are pro-
tected. 28 U.S.C.A. § 2680(a).

6. United States ¢=78(12)

If regulation mandates particular con-
duct, and government employee obeys di-
rection, Government will be protected under
Federal Tort Claims Act’s discretionary func-
tion exception, because action will be deemed
in furtherance of policies which led to pro-
mulgation of the regulation. 28 U.S.C.A.
§ 2680(a).

7. United States &78(12)

If government employee violates manda-
tory regulation, there will be no shelter from
liability under Federal Tort Claims Act’s dis-
cretionary function exception, because there
is no room for choice and action will be
contrary to policy. 28 U.S.C.A. § 2680(a).

8. United States €=78(12)

If regulation allows government employ-
ee discretion, very existence of regulation
creates strong presumption that discretion-
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ary act authorized by regulation involves con-
sideration of same policies which led to pro-
mulgation of regulations, for purposes of
Federal Tort Claims Act’s discretionary func-
tion exception. 28 U.S.C.A. § 2680(a).

9. United States €78(12)

When established governmental policy,
as expressed or implied by statute, regula-
tion, or agency guidelines, allows government
agent to exercise discretion, it must be pre-
sumed that agent’s acts are grounded in
policy when exercising that discretion, for
purposes of Federal Tort Claims Act’s dis-
cretionary function exception. 28 U.S.C.A.
§ 2680(a).

10. United States &=78(12)

For complaint under Federal Tort
Claims Act to survive motion to dismiss, it
must allege facts that would support finding
that challenged actions are not kind of con-
duct that can be said to be grounded in policy
of regulatory regime. 28 U.S.C.A. § 2680(a).

11. United States <=78(12)

In determining whether Federal Tort
Claims Act’s discretionary function exception
applies, focus of inquiry is not on government
agent’s objective intent in exercising discre-
tion conferred by statute or regulation, but
on nature of actions taken and on whether
they are susceptible to policy analysis. 28
U.S.C.A. § 2680(a).

12. United States €=78(12)

Federal Tort Claims Act’s discretionary
function exception reached decisions made by
federal regulators at operational or manage-
ment level of savings and loan association
whose operations were being overseen by
Government; day-to-day management of
banking affairs, like management of other
businesses, regularly required judgment as
to which range of permissible courses was
the wisest. 28 U.S.C.A. § 2680(a).
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13. Federal Courts <794

When reviewing decision entered on mo-
tion to dismiss, Supreme Court accepts all of
factual allegations in complaint as true and
asks whether allegations state claim suffi-
cient to survive motion to dismiss.

14. Building and Loan Associations 2.1
United States &=78(12)

Federal regulators had discretion to su-
pervise savings and loan association through
informal means, rather than invoking statuto-
ry sanctions against association, so that Fed-
eral Tort Claims Act’s discretionary function
exception applied; there was no statutory or
regulatory mandate which compelled regu-
lators to act in particular way, and there was
no prohibition against use of supervisory
mechanisms not specifically set forth in stat-
ute or regulation. 28 U.S.C.A. § 2680(a);
Home Owners’ Loan Act, § 5(a), (d)@2)(A),
(@@)(A), (d)6)(A), as amended, 12 U.S.C.A.
§ 1464(2), (D@)(A), (DEA)A), (dX6)(A); Na-
tional Housing Act, § 407(b)(1), (e)(1), (g)(Q),
12 U.S.C.(1988 Ed.) § 1730(b)1), (eXD),
®@).

15. Building and Loan Associations 2.1
United States €=78(12)

Federal regulators’ supervision of sav-
ings and loan association’s day-to-day opera-
tions involved exercise of discretion in fur-
therance of public policy goals, and were
within Federal Tort Claims Act’s discretion-
ary function exception; regulators’ actions
were designed to protect federal insurance
fund and were directly related to public poli-
cy considerations regarding federal oversight
of thrift industry. 28 U.S.C.A. § 2680(a);
Home Owners’ Loan Act, § 5(a), as amended,
12 US.C.A. § 1464(a).

Syllabus *

When the events in this case occurred,
the Home Owners’ Loan Act of 1933 autho-
rized the Federal Home Loan Bank Board
* The syllabus constitutes no part of the opinion of

the Court but has been prepared by the Reporter
of Decisions for the convenience of the reader.

(FHLBB) to prescribe rules and regulations
providing “for the organization, incorpo-
ration, examination, and regulation” of feder-
al savings and loan associations, and to issue
charters, “giving primary consideration to
the best practices of thrift institutions in the
United States.” 12 U.S.C. § 1464(a). Pur-
suant to the Act, the FHLBB and the Feder-
al Home Loan Bank-Dallas (FHLB-D) un-
dertook to advise about and oversee certain
aspects of the operation of Independent
American Savings Association (IASA), but
instituted no formal action against the insti-
tution. At their request, respondent Gau-
bert, chairman of the board and TASA’s larg-
est stockholder, removed himself from
TASA’s management and posted security for
his personal guarantee that IASA’s net worth
would exceed regulatory minimums. When
the regulators threatened to close IASA un-
less its management and directors resigned,
new management and directors were recom-
mended by FHLB-D. Thereafter, FHLB-D
became more involved in TASA’s day-to-day
business, recommending the hiring of a cer-
tain consultant to advise it on operational and
financial matters; advising it concerning
whether, when, and how its subsidiaries
should be placed into bankruptey; mediating
salary disputes; reviewing the draft of a
complaint to be used in litigation; urging it
to convert from state to federal charter; and
intervening when the state savings and loan
department attempted to install a superviso-
ry agent at TASA. The new directors soon
announced that TASA had a substantial nega-
tive net worth, and the Federal Savings and
Loan Insurance Corporation (FSLIC) as-
sumed receivership of the institution. After
his administrative tort claim was denied,
Gaubert filed an action in the District Court
against the United States under the Federal
Tort Claims Act (FTCA), seeking damages
for the lost value of his shares and for the
property forfeited under his personal guaran-
tee on the ground that the FHLBB and
FHLB-D had been negligent in carrying out

See United States v. Detroit Lumber Co., 200 U.S.
321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499.
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their supervisory activities. The court grant-
ed the Government’s motion to dismiss on
the ground that the regulators’ actions fell
within the discretionary function exception to
the FTCA, 28 U.S.C. § 2680(a). The Court
of Appeals reversed in part. Relying on
Indian Towing Co. v. United States, 350 U.S.
61, 76 S.Ct. 122, 100 L.Ed. 48, |ssthe court
found that the claims concerning the regu-
lators’ activities after they assumed a super-
visory role in IASA’s day-to-day affairs were
not “policy decisions,” which fall within the
exception, but were “operational actions,”
which do not.

Held:

1. The discretionary function exception
covers acts involving an element of judgment
or choice if they are based on considerations
of public policy. It is the nature of the
conduct rather than the status of the actor
that governs whether the: exception applies.
In addition to protecting policymaking or
planning functions and the promulgation of
regulations to carry out programs, the excep-
tion also protects Government agents’ actions
involving the necessary element of choice and
grounded in the social, economie, or political
goals of a statute and regulations. If an
employee obeys the direction of a mandatory
regulation, the Government will be protected
because the action will be deemed in further-
ance of the policies which led to the regula-
tion’s promulgation; and if an employee vio-
lates a mandatory regulation, there will be no
shelter from liability because there is no
room for choice and the action will be con-
trary to policy. On the other hand, when
established governmental policy, as ex-
pressed or implied by statute, regulation, or
agency guidelines, allows a Government
agent to exercise discretion, there is a strong
presumption that the agent’'s acts are
grounded in policy when exercising that dis-
cretion. Pp. 1273-1275.

2. The Court of Appeals erred in hold-
ing that the discretionary function exception
does not reach decisions made at the opera-
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tional or management level of IASA. There
is nothing in the description of a discretion-
ary act that refers exclusively to policymak-
ing or planning functions. Day-to-day man-
agement of banking affairs regularly re-
quires judgment as to which of a range of
permissive courses is the wisest. Neither
Dalehite v. United States, 346 U.S. 15, 73
S.Ct. 956, 97 L.Ed. 1427; Indian Towing,
supra, nor Berkovitz v. United States, 486
U.S. 531, 108 S.Ct. 1954, 100 L.Ed.2d 581,
supports Gaubert’s and the Court of Appeals’
position that there is a dichotomy between
discretionary functions and operational activ-
ities. Pp. 1275-1276.

3. The Court of Appeals erred in hold-
ing that some of the acts alleged in Gaubert’s
Amended Complaint were not discretionary
acts within the meaning of § 2680(a). The
challenged actions did not go beyond “normal
regulatory activity.” They were discretion-
ary, since there were no formal regulations
governing the conduct in question, and since
the relevant statutory provisions left to the
agency’s judgment when to institute proceed-
ings against a financial institution and which
mechanism to use. Although the statutes
provided only for formal proceedings, they
did not prevent regulators from supervising
TASA by informal means, a view held by the
FHLBB, FHLBB Resolution No. 82-381.
Gaubert’s_l;_;_lqargumen’c that the actions fall
outside the exception because they involved
the mere application of technical skills and
business expertise was rejected when the
rationale of the Court of Appeals’ decision
was disapproved. The FHLBB’s Resolution,
coupled with the relevant statutory provi-
sions, established governmental policy which
is presumed to have been furthered when the
regulators undertook day-to-day operational
decisions. Each of the regulators’ actions
was based on public policy considerations
related either to the protection of the
FSLIC’s insurance fund or to federal over-
sight of the thrift industry. Although the
regulators used the power of persuasion to
accomplish their goals, neither the pervasive-
ness of their presence nor the forcefulness of
their recommendations is sufficient to alter



499 U.S. 319

U.S. v. GAUBERT

1271

Citeas 111 S.Ct. 1267 (1991)

their actions’ supervisory nature. Pp. 1276—
1279.

885 F.2d 1284 (CA5 1989), reversed and
remanded.

WHITE, J., delivered the opinion of the
Court, in which REHNQUIST, C.J., and
MARSHALL, BLACKMUN, STEVENS,
O’CONNOR, KENNEDY, and SOUTER,
JJ., joined. SCALIA, J., filed an opinion
concurring in part and concurring in the
judgment, post, p. 1280.

Stuart M. Gerson, Washington, D.C., for
petitioner.

Abbe David Lowell, Washington, D.C., for
respondent.

Justice WHITE delivered the opinion of
the Court.

When the events in this case occurred, the
Home Owners’ Loan Act of 1933, 12 U.S.C.
§§ 1461-1468¢,! provided for the
_|zschartering and regulation of federal sav-
ings and loan associations (FSLA’s). Section
1464(a) authorized the Federal Home Loan
Bank Board (FHLBB) “under such rules and
regulations as it may prescribe, to provide

1. Subsequent to the events at issue here, and in
response to the current crisis in the thrift indus-
try, Congress enacted comprehensive changes to
the statutory scheme concerning thrift regulation
by means of the Financial Institutions Reform,
Recovery, and Enforcement Act of 1989 (FIR-
REA), Pub.L. 101-73, 103 Stat. 183. FIRREA
abolished the FHLBB and the Federal Savings
and Loan Insurance Corporation (FSLIC), two of
the agencies at issue here, and repealed the stat-
utory provisions governing those agencies’ con-
duct. 88 401, 407, 103 Stat. 354-357, 363. At
the same time, it granted to the Federal Deposit
Insurance Corporation (FDIC) and the newly es-
tablished Office of Thrift Supervision discretion-
ary enforcement authority similar to that enjoyed
by the former agencies. 8§ 201, 301, 103 Stat.
187-188, 277-343.

2. Section 1464(a) stated in full:

“In order to provide thrift institutions for the
deposit or investment of funds and for the exten-
sion of credit for homes and other goods and
services, the Board is authorized, under such
rules and regulations as it may prescribe, to

for the organization, incorporation, examina-
tion, operation, and regulation” of FSLA’s,
and to issue charters, “giving primary consid-
eration to the best practices of thrift institu-
tions in the United States.”? In this case
the FHLBB and the Federal Home Loan
Bank-Dallas (FHLB-D)? undertook to ad-
vise about and oversee certain aspects of the
operation of a thrift institution. Their con-
duet in this respect was challenged by a suit
against the United States under the Federal
Tort Claims Act, 28 U.S.C. §§ 1346(b), 2671
et seq. (FTCA)* asserting that the FHLBB
and FHLB-D had been negligent in carrying
out their supervisory activities. The ques-
tion before us is whether certain actions tak-
en by the FHLBB and |3,0FHLB-D are with-
in the “discretionary function” exception to
the liability of the United States under the
FTCA. The Court of Appeals for the Fifth
Circuit answered this question in the nega-
tive. We have the contrary view and re-
verse.

I

This FTCA suit arises from the supervi-
sion by federal regulators of the activities of
Independent American Savings Association
(IASA), a Texas-chartered and federally in-
sured savings and loan. Respondent Thomas

provide for the organization, incorporation, ex-
amination, operation, and regulation of associa-
tions to be known as Federal savings and loan
associations, or Federal savings banks, and to
issue charters therefor, giving primary consider-
ation to the best practices of thrift institutions in
the United States. The lending and investment
authorities are conferred by this section to pro-
vide such institutions the flexibility necessary to
maintain their role of providing credit for hous-
ing.

3. FHLB-D was one of the Federal Home Loan
Banks (FHLB'’s) established by the FHLBB pur-
suant to 12 U.S.C. § 1423. The FHLBB was
specifically empowered to authorize the perfor-
mance by FHLB personnel of “any function” of
the FHLBB, except for adjudications and the
promulgation of rules and regulations. 12
U.S.C. § 1437(a).

4. The FTCA, subject to various exceptions,
waives sovereign immunity from suits for negli-
gent or wrongful acts of Government employees.
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M. Gaubert was IASA’s chairman of the
board and largest shareholder. In 1984, offi-
cials at the FHLBB sought to have IASA
merge with Investex Savings, a failing Texas
thrift. Because the FHLBB and FHLB-D
were concerned about Gaubert’s other finan-
cial dealings, they requested that he sign a
“neutralization agreement” which effectively
removed him from IASA’s management.
They also asked him to post a $25 million
interest in real property as security for his
personal guarantee that TASA’s net worth
would exceed regulatory minimums. Gau-
bert agreed to both conditions. Federal offi-
cials then provided regulatory and financial
advice to enable TASA to consummate the
merger with Investex. Throughout this peri-
od, the regulators instituted no formal action
against TASA. Instead, they relied on the
likelihood that TASA and Gaubert would fol-
low their suggestions and advice.

In the spring of 1986, the regulators
threatened to close IASA unless its manage-
ment and board of directors were replaced;
all of the directors agreed to resign. The
new officers and directors, including the chief
executive officer who was a former FHLB-D
employee, were recommended by FHLB-D.
After the new management took over,
FHLB-D officials became more involved in
IASA’s day-to-day business. They recom-
mended the hiring of a certain consultant to
advise TASA on operational and financial
maffters;sy they advised IASA concerning
whether, when, and how its subsidiaries
should be placed into bankruptey; they medi-
ated salary disputes; they reviewed the draft

5. Gaubert was required by statute to seek relief
from the agencies prior to filing an FTCA suit.
See 28 U.S.C. § 2675.

6. Citing 12 U.S.C. § 1464, the court determined
that the FHLBB had broad discretionary authori-
ty to regulate the savings and loan industry.
Although acknowledging that most of Gaubert's
allegations involved the regulators’ activity prior
to the date of receivership, the court stressed that
had the regulators invoked their statutory au-
thority to place JASA in receivership earlier, all
of the challenged actions would have fallen with-
in the exception. The court also pointed out that
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of a complaint to be used in litigation; they
urged TASA to convert from state to federal
charter; and they actively intervened when
the Texas Savings and Loan Department
attempted to install a supervisory agent at
JTASA. In each instance, FHLB-D’s advice
was followed.

Although TASA was thought to be finan-
cially sound while Gaubert managed the
thrift, the new directors soon announced that
TASA had a substantial negative net worth.
On May 20, 1987, Gaubert filed an adminis-
trative tort claim with the FHLBB, FHLB~
D, and FSLIC, seeking $75 million in dam-
ages for the lost value of his shares and $25
million for the property he had forfeited un-
der his personal guarantee That same day,
the FSLIC assumed the receivership of
JASA. After Gaubert’s administrative claim
was denied six months later, he filed the
instant FTCA suit in the United States Dis-
trict Court for the Northern District of Tex-
as. His amended complaint sought $100 mil-
lion in damages for the alleged negligence of
federal officials in selecting the new officers
and directors and in participating in the day-
to-day management of TASA. The District
Court granted the motion to dismiss filed by
the United States, finding that all of the
challenged actions of the regulators fell with-
in the discretionary function exception to the
FTCA, found in 28 U.S.C. § 2680(2).! No.
CA 3-87-2989-T (Sept. 28, 1989), App. to
Pet. for Cert. 21a.

_]sz1The Court of Appeals for the Fifth Cir-
cuit affirmed in part and reversed in part.
885 F.2d 1284 (1989). Relying on this

had IASA and Gaubert failed to cooperate with
the regulators, receivership likely would have
followed sooner. In the District Court’'s view,
“[t}he fact that [Gaubert] cooperated when he
could have refused will not give [him] a cause of
action where he otherwise would have none.”
App. to Pet. for Cert. 24a~-25a. Moreover, be-
cause the decision to place IASA in receivership
involved the exercise of discretion, the decision
not to do so at an earlier date was necessarily
discretionary as well. The court viewed the deci-
sion to supervise IASA’s activities first by infor-
mal means as an extension of the discretionary
decision to postpone receivership.
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Court’s decision in Indian Towing Co. v.
United States, 350 U.S. 61, 76 S.Ct. 122, 100
L.Ed. 48 (1955), the court distinguished be-
tween “policy decisions,” which fall within the
exception, and “operational actions,” which
do not. 885 F.2d, at 1287. After claiming
further support for this distinction in this
Court’s decisions in United States v. Varig
Airlines, 467 U.S. 797, 104 S.Ct. 2755, 81
L.Ed.2d 660 (1984), and Berkovitz v. United
States, 486 U.S. 531, 108 S.Ct. 1954, 100
L.Ed.2d 531 (1988), the court explained:

“The authority of the FHLBB and FHLB-
Dallas to take the actions that were taken
in this case, although not guided by regula-
tions, is unchallenged. The FHLBB and
FHLB-Dallas officials did not have regula-
tions telling them, at every turn, how to
accomplish their goals for IASA; this fact,
however, does not automatically render
their decisions discretionary and immune
from FTCA suits. Only policy oriented
decisions enjoy such immunity. Thus, the
FHLBB and FHLB-Dallas officials were
only protected by the discretionary func-
tion exception until their actions became
operational in nature and thus crossed the
line established in Indian Towing.” 885
F.2d, at 1289 (citations and footnote omit-
ted).

In the court’s view, that line was crossed
when the regulators “began to advise JASA
management and participate in management
decisions.” Id., at 1290. Consequently, the
_l32Court of Appeals affirmed the District
Court’s dismissal of the claims which con-
cerned the merger, neutralization agreement,
personal guarantee, and replacement of
IASA management, but reversed the dis-
missal of the claims which concerned the
regulators’ activities after they assumed a
supervisory role in IASA’s day-to-day affairs.
We granted certiorari, 496 U.S. 935, 110
S.Ct. 8211, 110 L.Ed.2d 659 (1990), and now
reverse.

II

The liability of the United States under the
FTCA is subject to the various exceptions
contained in § 2680, including the “discre-
tionary function” exception at issue here.
That exception provides that the Government
is not liable for

“la]ny claim based upon an act or omis-
sion of an employee of the Government,
exercising due care, in the execution of a
statute or regulation, whether or not such
statute or regulation be valid, or based
upon the exercise or performance or the
failure to exercise or perform a discretion-
ary function or duty on the part of a
federal agency or an employee of the Gov-
ernment, whether or not the discretion
involved be abused.” 28 U.S.C. § 2680(a).

[1,2] The exception covers only acts that
are discretionary in nature, acts that “in-
volvle] an element of judgment or choice,”
Berkovitz, supra, at 536, 108 S.Ct., at 1958;
see also Dalehite v. United States, 346 U.S.
15, 34, 73 S.Ct. 956, 967, 97 L.Ed. 1427
(1958); and “it is the nature of the conduct,
rather than the status of the actor” that
governs whether the exception applies. Var-
ig Atrlines, supra, at 813, 104 8.Ct., at 2764.
The requirement of judgment or choice is not
satisfied if a “federal statute, regulation, or
policy specifically preseribes a course of ac-
tion for an employee to follow,” because “the
employee has no rightful option but to ad-
here to the directive.” Berkovitz, 486 U.S.,
at 536, 108 S.Ct., at 1958-1959.

[3,4] Furthermore, even “assuming the
challenged conduet involves an element of
judgment,” it remains to be decided “wheth-
er that judgment is of the kind that the
discretionary |sssfunction exception was de-
signed to shield.” Ibid. See Varig Airlines,
467 U.S., at 813, 104 S.Ct., at 2764. Because
the purpose of the exception is to “prevent
judicial ‘second-guessing’ of legislative and
administrative decisions grounded in social,
economic, and political policy through the
medium of an action in tort,” id., at 814, 104
S.Ct., at 2765, when properly construed, the
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exception “protects only governmental ac-
tions and decisions based on considerations
of public policy.” Berkovitz, supra, at 537,
108 S.Ct., at 1959,

[5] Where Congress has delegated the
authority to an independent agency or to the
Executive Branch to implement the general
provisions of a regulatory statute and to is-
sue regulations to that end, there is no doubt
that planning-level decisions establishing pro-
grams are protected by the discretionary
function exception, as is the promulgation of
regulations by which the agencies are to
carry out the programs. In addition, the
actions of Government agents involving the
necessary element of choice and grounded in
the social, economic, or political goals of the
statute and regulations are protected.

Thus, in Dalehite, the exception barred
recovery for claims arising from a massive
fertilizer explosion. The fertilizer had been
manufactured, packaged, and prepared for
export pursuant to detailed regulations as
part of a comprehensive federal program
aimed at increasing the food supply in occu-
pied areas after World War II. 346 U.S,, at
19-21, 73 S.Ct., at 959-961. Not only was
the cabinet-level decision to institute the fer-
tilizer program discretionary, but so were the
decisions concerning the specific require-
ments for manufacturing the fertilizer. Id.,
at 37-38, 73 S.Ct., at 969. Nearly 30 years
later, in Varig Airlines, the Federal Aviation
Administration’s actions in formulating and
implementing a “spot-check” plan for air-
plane inspection were protected by the dis-
cretionary function exception because of the
agency’s authority to establish safety stan-
dards for airplanes. 467 U.S., at 815, 104
S.Ct., at 2765. Actions taken in furtherance
of the program were likewise protected, even
if those particular actions were negligent.
Id., at 820, 104 S.Ct., at 2767-2768. Most
recently, in Berkovitz, we examined a com-
prehensive regulaftoryssy scheme governing
the licensing of laboratories to produce polio
vaccine and the release to the public of par-
ticular drugs. 486 U.S., at 533, 108 S.Ct.,, at
1957. We found that some of the claims fell
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outside the exception, because the agency
employees had failed to follow the specific
directions contained in the applicable regula-
tions, .e., in those instances, there was no
room for choice or judgment. Id., at 542-
543, 108 S.Ct., at 1961-1962. We then re-
manded the case for an analysis of the re-
maining claims in light of the applicable reg-
ulations. Id., at 544, 108 S.Ct., at 1962-1963.

[6-8] TUnder the applicable precedents,
therefore, if a regulation mandates particular
conduct, and the employee obeys the di-
rection, the Government will be protected
because the action will be deemed in further-
ance of the policies which led to the promul-
gation of the regulation. See Dalehite, su-
pra, at 36, 73 S.Ct., at 968. If the employee
violates the mandatory regulation, there will
be no shelter from liability because there is
no room for choice and the action will be
contrary to policy. On the other hand, if a
regulation allows the employee discretion,
the very existence of the regulation creates a
strong presumption that a discretionary act
authorized by the regulation involves consid-
eration of the same policies which led to the
promulgation of the regulations.

Not all agencies issue comprehensive regu-
lations, however. Some establish policy on a
case-by-case basis, whether through adjudi-
catory proceedings or through administration
of agency programs. Others promulgate
regulations on some topics, but not on others.
In addition, an agency may rely on internal
guidelines rather than on published regula-
tions. In any event, it will most often be
true that the general aims and policies of the
controlling statute will be evident from its
text.

[9-111 When established governmental
policy, as expressed or implied by statute,
regulation, or agency guidelines, allows a
Government agent to exercise discretion, it
must be presumed that the agent’s acts are
grounded in policy when exercising that dis-
cretion. For a complaint to survive a motion
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to dismiss, it must allege facts which would
support a finding |ssthat the challenged ac-
tions are not the kind of conduct that can be
said to be grounded in the policy of the
regulatory regime. The focus of the inquiry
is not on the agent’s subjective intent in
exercising the discretion conferred by statute
or regulation, but on the nature of the ac-
tions taken and on whether they are suscep-
tible to policy analysis.”

111

[12] In light of our cases and their inter-
pretation of § 2680(a), it is clear that the
Court of Appeals erred in holding that the
exception does not reach decisions made at
the operational or management level of the
bank involved in this case. A discretionary
act is one that involves choice or judgment;
there is nothing in that description that re-
fers exclusively to policymaking or planning
functions. Day-to-day management of bank-
ing affairs, like the management of other
businesses, regularly requires judgment as to
which of a range of permissible courses is the
wisest. Discretionary conduct is not con-
fined to the policy or planning level. “[Ilt is
the nature of the conduct, rather than the
status of the actor, that governs whether the
discretionary function exception applies in a
given case.” Varig Airlines, supra, at 813,
104 8.Ct., at 2764.

In Varig Airlines, the Federal Aviation
Administration had devised a system of
“spot-checking” airplanes. We held that not
only was this act discretionary but so too
were the acts of agency employees in execut-
ing the program since they had a range of
discretion to exercise in deciding how to car-
ry out the spot-check activity. 467 U.S,, at
820, 104 S.Ct., at 2767-2768. Likewise in

Jé»_ggBerkovitz, although holding that some acts
on the operational level were not discretion-

7. There are obviously discretionary acts per-
formed by a Government agent that are within
the scope of his employment but not within the
discretionary function exception because these
acts cannot be said to be based on the purposes
that the regulatory regime seeks to accomplish.
If one of the officials involved in this case drove

ary and therefore were without the excep-
tion, we recognized that other acts, if held to
be discretionary on remand, would be pro-
tected. 486 U.S., at 545, 108 S.Ct., at 1963.

The Court’s first use of the term “opera-
tional” in connection with the discretionary
function exception occurred in Dalehite,
where the Court noted that “[t]he decisions
held culpable were all responsibly made at a
planning rather than operational level and
involved considerations more or less impor-
tant to the practicability of the Government’s
fertilizer program.” 346 U.S,, at 42, 73 S.Ct,,
at 971. Gaubert relies upon this statement
as support for his argument that the Court of
Appeals applied the appropriate analysis to
the allegations of the amended complaint, but
the distinction in Dalehite was merely de-
seription of the level at which the challenged
conduct occurred. There was no suggestion
that decisions made at an operational level
could not also be based on policy.

Neither is the decision below supported by
Indian Towing. There the Coast Guard had
negligently failed to maintain a lighthouse by
allowing the light to go out. The United
States was held liable, not because the negli-
gence occurred at the operational level but
because making sure the light was operation-
al “did not involve any permissible exercise
of policy judgment.” Berkovitz, 486 U.S,, at
538, n. 8, 108 S.Ct., at 1959, n. 8. Indeed, the
Government did not even claim the benefit of
the exception but unsuccessfully urged that
maintaining the light was a governmental
function for which it could not be liable. The
Court of Appeals misinterpreted Berkovitz’s
reference to Indian Towing as perpetuating
a nonexistent dichotomy between discretion-
ary functions and operational activities. 885
F.24d, at 1289. Consequently, once the court

an automobile on a mission connected with his
official duties and negligently collided with an-

. other car, the exception would not apply. Al-
though driving requires the constant exercise of
discretion, the official’s decisions in exercising
that discretion can hardly be said to be grounded
in regulatory policy.
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determined that some of the actions chal-
lenged by Gaubert occurred at an operational
level, it concluded, incorrectly, that those ac-
tions must necessarily have been outside the
scope of the discretionary function exception.

E

[13] We now inquire whether the Court
of Appeals was correct in holding that some
of the acts alleged in Gaubert’s amended
complaint were not discretionary acts within
the meaning of § 2680(a). The decision we
review was entered on a motion to dismiss.
We therefore “accept all of the factual allega-
tions in [Gaubert’s] complaint as true” and
ask whether the allegations state a claim
sufficient to survive a motion to dismiss.
Berkovitz, supra, at 540, 108 S.Ct., at 1961.

The Court of Appeals dismissed several of
the allegations in the amended complaint on
the ground that the challenged activities fell
within the discretionary function exception.
These allegations concerned “the decision to
merge TASA with Investex and seek a neu-
tralization agreement from Gaubert,” as well
as “the decision to replace the TIASA Board
of Directors with FHLBB approved persons,
and the actions taken to effectuate that deci-
sion.” 885 F.2d, at 1290. Gaubert has not
challenged this aspect of the court’s ruling.
Consequently, we review only those allega-
tions in the amended complaint which the
Court of Appeals viewed as surviving the
Government’s motion to dismiss.

These claims asserted that the regulators
had achieved “a constant federal presence” at
TASA. App. 14, 133. In describing this
presence, the amended complaint alleged
that the regulators “consult[ed] as to day-to-
day affairs and operations of IASA)” ., at
14, 133a; “participated in management deci-
sions” at TASA board meetings, id., at 14,
133b; “became involved in giving advice,
making recommendations, urging, or direct-
ing action or procedures at IASA,” id., at 14,
733c; and “advised their hand-picked di-
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rectors and officers on a variety of subjects,”
id., at 14, 134. Specifically, the complaint
enumerated seven instances or kinds of ob-
jectionable official involvement. First, the
regulators “arranged for the hiring for IASA
of ... consultants on operational and finan-
cial matters and asset management.” Id, at
14, T34a. Sedond,sys the officials “urged or
directed that TASA convert from a state-
chartered savings and loan to a federally-
chartered savings and loan in part so that it
could become the exclusive government enti-
ty with power to control TASA.” Id., at 14,
734b. Third, the regulators “gave advice
and made recommendations concerning
whether, when, and how to place IASA sub-
sidiaries into bankruptey.” Id., at 15, 134c.
Fourth, the officials “mediated salary dis-
putes between IASA and its senior officers.”
Id., at 15, 134d. Fifth, the regulators “re-
viewed a draft complaint in litigation” that
TASA’s board contemplated filing and were
“so actively involved in giving advice, making
recommendations, and directing matters re-
lated to IASA’s litigation policy that they
were able successfully to stall the Board of
Directors’ ultimate decision to file the com-
plaint until the Bank Board in Washington
had reviewed, advised on, and commented on
the draft.” 1Id., at 15, 134e (emphasis in
original). Sixth, the regulators “actively in-
tervened with the Texas Savings and Loan
Department (IASA’s principal regulator)
when the State attempted to install a super-
visory agent at IASA” Id, at 15, 134f.
Finally, the FHLB-D president wrote the
TASA board of directors “affirming that his
agency had placed that Board of Directors
into office, and describing their mutual goal
to protect the FSLIC insurance fund.” Id.,
at 15-16, 134g. According to Gaubert, the
losses he suffered were caused by the regu-
lators’ “assumption of the duty to participate
in, and to make, the day-to-day decisions at
TASA and [the] negligent discharge of that
assumed duty.” Id., at 17, 139. Moreover,
he alleged that “[tlhe involvement of the
FHLB-Dallas in the affairs of TASA went
beyond its normal regulatory activity, and
the agency actually substituted its decisions
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for those of the directors and officers of the
association.” Id., at 19, 755.

[14] We first inquire whether the chal-
lenged actions were discretionary, or wheth-
er they were instead controlled by mandato-
ry statutes or regulations. Berkovitz, supra,
at 536, 108 S.Ct., at 1958-1959. _|ssAlthough
the FHLBB, which oversaw the other agen-
cies at issue, had promulgated extensive reg-
ulations which were then in effect, see 12
CFR §§ 500-591 (1986), neither party has
identified formal regulations governing the
conduct in question. As already noted, 12
U.S.C. § 1464(a) authorizes the FHLBB to
examine and regulate FSLA’s, “giving pri-
mary consideration to the best practices of
thrift institutions in the United States.”
Both the District Court and the Court of
Appeals recognized that the agencies pos-
sessed broad statutory authority to supervise
financial institutions.® The relevant statuto-
Ty provisions were not mandatory, but left to
the judgment of the agency the decision of
when to institute proceedings against a finan-
cial institution and which mechanism to use.
For example, the FSLIC had authority to
terminate an institution’s insured status, is-
sue cease-and-desist orders, and suspend or
remove an institution’s officers, if “in the
opinion of the Corporation” such action was
warranted because the institution or its offi-
cers were engaging in an “unsafe or unsound
practice” in connection with the business of
the institution. 12 U.S.C. §§ 1730(b)(1),
(e)(1), (). The FHLBB had parallel au-
thority to issue cease-and-desist orders and
suspend or remove an institution’s officers.
§8 1464(d)(2)(A), (dD)@)(A).  Although the
statute enumerated specific grounds war-
ranting an appointment by the FHLBB of a
conservator or receiver, the determination of
whether any of these grounds existed de-
pended upon “the opinion of the Board.”
§ 1464(d)(6)(A). The agencies here were not
bound to act in a particular way; the exer-
cise of their authority involved a great “ele-

8. As explained above, the agencies at issue here
have since been abolished, although they have

ment of judgment or choice.” Berkovitz, su-
pra, at 536, 108 S.Ct., at 1958.

We are unconvinced by Gaubert’s assertion
that because the agencies did not institute
formal proceedings against TASA, they had
no discretion to take informal actions as they

_Is0did.  Although the statutes provided only

for formal proeeedings, there is nothing in
the language or structure of the statutes that
prevented the regulators from invoking less
formal means of supervision of financial insti-
tutions. Not only was there no statutory or
regulatory mandate which compelled the reg-
ulators to act in a particular way, but there
was no prohibition against the use of supervi-
sory mechanisms not specifically set forth in
statute or regulation.

This is the view of the FHLBB; for in a
resolution passed in 1982, the FHLBB
adopted “a formal statement of policy re-
garding the Bank Board’s use of supervisory
actions,” which provided in part:

“In carrying out its supervisory respon-
sibilities with respect to thrift institutions
insured by the Federal Savings and Loan
Insurance Corporation (‘FSLIC), ... it is
the policy of the Federal Home Loan Bank
Board that violations of law or regulation,
and unsafe or unsound practices will not be
tolerated and will result in the initiation of
strong supervisory and/or enforcement ac-
tion by the Board. It is the Bank Board’s
goal to minimize, and where possible, to
prevent losses occasioned by violations or
unsafe and unsound practices by taking
prompt and effective supervisory ac-
tion. . ..

“The Board recognizes that supervisory
actions must be tailored to each case, and
that such actions will vary according to the
severity of the violation of law or regula-
tion or the unsafe or unsound practice, as
well as to the responsiveness and willing-

been replaced by agencies possessing similar dis-
cretionary authority. See n. 1, supra.
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ness of the association to take corrective
action. The following guidance should be
considered for all supervisory actions.

“In each case, based upon an assessment
of management’s willingness to take appro-
priate corrective action and the potential
harm to the institution if corrective action
is not effected, the staff must weigh the
appropriateness of available supervisory
actions. If the potential harm is slight and
there is a substantial probpbilityss; that
management will correct the situation, in-
formal supervisory guidance and oversight
is appropriate. If some potential harm to
the institution or its customers is likely, a
supervisory agreement should be promptly
negotiated and implemented. If substan-
tial financial harm may occur to the institu-
tion, its customers, or the FSLIC and
there is substantial doubt that corrections
will be made promptly, a cease-and-desist
order should be sought immediately
through the Office of General Counsel.”
FHLBB Resolution No. 82-381 (May 26,
1982), reprinted in Brief for Respondent
4a-6a.

From this statement it is clear that the regu-
lators had the discretion to supervise JASA
through informal means, rather than invoke
statutory sanctions.?

[15]1 Gaubert also argues that the chal-
lenged actions fall outside the discretionary
function exception because they involved the
mere application of technical skills and busi-
ness expertise. Brief for Respondent 83.
But this is just another way of saying that
the considerations involving the day-to-day
management of a business concern such as
IASA are so precisely formulated that deci-
sions at the operational level never involve
the exercise of discretion within the meaning
of § 2680(a), a notion that we have already
rejected in disapproving the rationale of the
Court of Appeals’ decision. It may be that

9. We note that in a recent opinion by Judge
Garza, who also wrote the opinion at issue here,
the Court of Appeals for the Fifth Circuit refused
to extend its decision in Gaubert to impose liabili-

certain decisions resting on mathematical eal-
culations, for example, involve no choice or
judgment in carrying out the calculations,
but the regulatory acts alleged here are not
of that genre. Rather, it is plain to us that
each of the challenged actions involved the
exercise of choice and judgment.

_E32We are also convinced that each of the
regulatory actions in question involved the
kind of policy judgment that the discretion-
ary function exception was designed to
shield. The FHLBB Resolution quoted
above, coupled with the relevant statutory
provisions, established governmental policy
which is presumed to have been furthered
when the regulators exercised their discre-
tion to choose from various courses of action
in supervising IASA. Although Gaubert con-
tends that day-to-day decisions concerning
TASA’s affairs did not implicate social, eco-
nomic, or political policies, even the Court of
Appeals recognized that these day-to-day
“operational” decisions were undertaken for
policy reasons of primary concern to the
regulatory agencies:

“[T]he federal regulators here had two dis-
crete purposes in mind as they commenced
day-to-day operations at IASA. First,
they sought to protect the solvency of the
savings and loan industry at large, and
maintain the public’s confidence in that
industry. Second, they sought to preserve
the assets of JASA for the benefit of de-
positors and shareholders, of which Gau-
bert was one.” 885 F.2d, at 1290.

Consequently, Gaubert’s assertion that the
day-to-day involvement of the regulators
with IASA is actionable because it went be-
yond “normal regulatory activity” is insup-
portable.

We find nothing in Gaubert’s amended
complaint effectively alleging that the discre-
tionary acts performed by the regulators
were not entitled to the exemption. By Gau-

ty on the FDIC for failure to institute statutory
receivership proceedings against a thrift. See
Federal Deposit Insurance Corp. v. Mmahat, 907
F.2d 546, 552 (1990).
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bert’s own admission, the regulators replaced
TIASA’s management in order to protect the
FSLIC’s insurance fund; thus it cannot be
disputed that this action was based on public
policy considerations. The regulators’ ac-
tions in urging IASA to convert to federal
charter and in intervening with the state
agency were directly related to public policy
considerations regarding federal oversight of
the thrift industry. So were advising the
hiring of a financial consultant, advising
when to place JASA subsidiaries into bank-
ruptey, intervening on IASA’s |sssbehalf with
Texas officials, advising on litigation policy,
and mediating salary disputes. There are no
allegations that the regulators gave anything
other than the kind of advice that was within
the purview of the policies behind the stat-
utes.

There is no doubt that in advising TASA
the regulators used the power of persuasion
to accomplish their goals. Nevertheless, we
long ago recognized that regulators have the
authority to use such tactics in supervising
financial institutions. In United States v.
Philadelphia Nat. Bank, 374 U.S. 321, 83
8.Ct. 1715, 10 L.Ed.2d 915 (1963), the Court
considered the wide array of supervisory
tools available to the Federal Deposit Insur-
ance Corporation and the Federal Reserve
System in overseeing banks. Noting the
“frequent and intensive” nature of bank ex-
aminations and the “detailed periodic re-
ports” banks were required to submit, the
Court found that “the agencies maintain vir-
tually a day-to-day surveillance of the Ameri-
can banking system.” Id., at 329, 83 S.Ct,, at
1723. Moreover, the agencies’ ability to ter-
minate a bank’s insured status and invoke
other less drastic sanctions meant that “rec-
ommendations by the agencies concerning
banking practices tend to be followed by
bankers without the necessity of formal com-
pliance proceedings.” Id., at 330, 83 S.Ct., at
1728. These statements apply with equal
force to supervision by federal agencies of
the savings and loan industry. More than 30
years ago, the Court of Appeals for the Fifth
Circuit made similar observations in a case

involving allegations that the FHLBB had
improperly pressured a savings and loan’s
directors to resign. See Miami Beach Fed-
eral Savings & Loan Association v. Callan-
der, 256 F.2d 410 (1958). The court noted
that “[wlhen a governmental agency holds
such great powers over its offspring, even to
the point of appointing a conservator or re-
ceiver to replace the management ..., it is
difficult to hold that an informal request,
even demand, to clean house would amount
to an abuse of the statutory powers and
discretion of the agency.” Id., at 414-415.
Consequently, neither the pervasiveness of
the regulators’ presence at IASA nor the
forcefulness of their_JiMrecommendations is
sufficient to alter the supervisory nature of
the regulators’ actions.

In the end, Gaubert’s amended complaint
alleges nothing more than negligence on the
part of the regulators. Indeed, the two sub-
stantive counts seek relief for “negligent se-
lection of directors and officers” and “negli-
gent involvement in day-to-day operations.”
App. 17, 18. Gaubert asserts that the discre-
tionary function exception protects only those
acts of negligence which occur in the course
of establishing broad policies, rather than
individual acts of negligence which oceur in
the course of day-to-day activities. Brief for
Respondent 39. But we have already dis-
posed of that submission. See supra, at
1275. If the routine or frequent nature of a
decision were sufficient to remove an other-
wise discretionary act from the scope of the
exception, then countless policy-based deci-
sions by regulators exercising day-to-day su-
pervisory authority would be actionable.
This is not the rule of our cases.

\4

Because from the face of the amended
complaint, it is apparent that all of the chal-
lenged actions of the federal regulators in-
volved the exercise of discretion in further-
ance of public policy goals, the Court of
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Appeals erred in failing to find the claims
barred by the discretionary function excep-
tion of the FTCA. We therefore reverse the
decision of the Court of Appeals for the Fifth
Cireuit and remand for proceedings consis-
tent with this opinion.

It is so ordered.

Justice SCALIA, concurring in part and
concurring in the judgment.

I concur in the judgment and in much of
the opinion of the Court. I write separately
because I do not think it necessary to ana-
lyze individually each of the particular ac-
tions challenged by Gaubert, nor do I think
an individualized analysis necessarily leads to
the results the Court obtains.

ez

The so-called discretionary funection excep-
tion to the Federal Tort Claims Act (FTCA)
does not protect all governmental activities
involving an element of choice. Berkovitz v.
United States, 486 U.S. 531, 536-537, 108
S.Ct. 1954, 1958-1959, 100 L.Ed.2d 531
(1988). The choice must be “grounded in
social, economic, [or] political policy,” United
States v. Varig Airlines, 467 U.S. 797, 814,
104 S.Ct. 2755, 2765, 81 L.Ed.2d 660 (1984),
or, more briefly, must represent a “policy
judgment,” Berkovitz, supra, 486 U.S., at
5317, 108 S.Ct., at 1959. Unfortunately, lower
courts have had difficulty in applying this
test.

The Court of Appeals in this case conclud-
ed that a choice involves policy judgment (in
the relevant sense) if it is made at a planning
rather than an operational level within the
agency. 885 F.2d 1284, 1287 (CA5 1989). I
agree with the Court that this is wrong. I
think, however, that the level at which the
decision is made is often relevant to the
discretionary function inquiry, since the an-
swer to that inquiry turns on both the subject
matter and the office of the decisionmaker.
In my view a choice is shielded from liability
by the discretionary function exception if the
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choice is, under the particular circumstances,
one that ought to be informed by consider-
ations of social, economic, or political policy
and is made by an officer whose official
responsibilities include assessment of those
considerations.

This test, by looking not only to the deci-
sion but also to the officer who made it,
recognizes that there is something to the
planning vs. operational dichotomy-—though
the “something” is not precisely what the
Court of Appeals believed. Ordinarily, an
employee working at the operational level is
not responsible for policy decisions, even
though policy considerations may be highly
relevant to his actions. The dock foreman’s
decision to store bags of fertilizer in a highly
compact fashion is not protected by this ex-
ception because, even if he carefully calculat-
ed considerations of cost to the Government
vs. safety, it was not his responsibility to
ponder such things; the Secretary of Agri-
culture’s decision to the same |sseeffect is
protected, because weighing those consider-
ations is his task. Cf. Dalehite v. United
States, 346 U.S. 15, 73 S.Ct. 956, 97 L.Ed.
1427 (1953). In Indian Towing Co. v. United
States, 350 U.S. 61, 76 S.Ct. 122, 100 L.Ed.
48 (1955), the United States was held liable
for, among other things, the failure of Coast
Guard maintenance personnel adequately to
inspect electrical equipment in a lighthouse;
though there could conceivably be policy rea-
sons for conducting only superficial inspee-
tions, the decisions had been made by the
maintenance personnel, and it was assuredly
not their responsibility to ponder such
things. This same factor explains why it is
universally acknowledged that the discretion-
ary function exception never protects against
liability for the negligence of a vehicle driver.
See ante, at 1275, n. 7. The need for expedi-
tion vs. the need for safety may well repre-
sent a policy choice, cf. Dalehite, supra, but
the Government does not expect its drivers
to make that choice on a case-by-case basis.

Moreover, not only is it necessary for ap-
plication of the discretionary function excep-
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tion that the decisionmaker be an official who
possesses the relevant policy responsibility,
but also the decisionmaker’s close identifica-
tion with policymaking can be strong evi-
dence that the other half of the test is met—
1.e., that the subject matter of the decision is
one that ought to be informed by policy
considerations. I am much more inclined to
believe, for example, that the manner of stor-
ing fertilizer raises economic policy concerns
if the decision on that subject has been re-
served to the Secretary of Agriculture him-
self. That it is proper to take the level of the
decisionmaker into account is supported by
the phrase of the FTCA immediately preced-
ing the discretionary function exception,
which excludes governmental lability for acts
taken, “ ‘exercising due care, in the execution
of a ... regulation, whether or not such ...
regulation be valid’” Dalekite, 346 U.S., at
18, 73 S.Ct., at 959. We have taken this to
mean that regulations “[can]not be attacked
by claimants under the Act.” Id, at 42, 73
S.Ct., at 971. This immunity represents an
absolute statutory p@mption,ggr, so to
speak, that all regulations involve policy
judgments that must not be interfered with.
I think there is a similar presumption,
though not an absolute one, that decisions
reserved to policymaking levels involve such
judgments—and the higher the policymaking
level, the stronger the presumption.

I1

Turning to the facts of the present case, I
find it difficult to say that the particular
activities of which Gaubert complains are
necessarily discretionary functions, so that a
motion to dismiss could properly be granted
on that ground. To take but one example,
Gaubert alleges that the regulators acted
negligently in selecting consultants to advise
the bank. The Court argues that such a
decision, even though taken in the course of
“day-to-day” management, surely involves an
element of choice. But that answers only the
first half of the Berkovitz inquiry. It re-
mains to be determined whether the choice is
of a policymaking nature. Perhaps one can

imagine a relatively high-level Government
official, authorized generally to manage the
bank in such fashion as to further applicable
Government policies,” who hires consultants
and other employees with those policy objec-
tives in mind. The discretionary function
exception arguably would protect such a hir-
ing choice. But one may also imagine a
federal officer of relatively low level, autho-
rized to hire a bank consultant by applying
ordinary standards of business judgment,
and not authorized to consider matters of
Government policy in the process. That hir-
ing decision would not be protected by the
discretionary function exception, even though
some element of choice is involved.

I do not think it advances the argument to
observe, ante, at 16, that “[tfhere are no
allegations that the regulators gave anything
other than the kind of advice that was within
the purview of the policies behind the stat-
utes.” An official may act “within the pur-
view” of the relevant policy without himself
making policy decisions—in which case, if the
action is |sssnegligent (and was not specifical-
ly mandated by the relevant policy, see Dale-
hite, supra, at 36, 73 S.Ct., at 968), the
discretionary funetion exception does not bar
United States liability. Contrariwise, action
“outside the purview” of the relevant policy
does not necessarily fail to qualify for the
discretionary funetion defense. If the action
involves policy discretion, and the officer is
authorized to exercise that discretion, the
defense applies even if the discretion has
been exercised erroneously, so as to frustrate
the relevant policy. See 28 U.S.C. § 2680(a)
(discretionary function exception applies
“whether or not the discretion involved be
abused”). In other words, action “within the
purview” of the relevant policy is neither a
necessary nor a sufficient condition for invok-
ing the discretionary function exception.

The present case comes to us on a motion
to dismiss. Lacking any sort of factual rec-
ord, we can do little more than speculate
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as to whether the officers here exercised
policymaking responsibility with respect to
the individual acts in question. Without
more, the motion would have to be denied. I
think, however, that the Court’s conclusion to
the contrary is properly reached under a
slightly different approach. The alleged mis-
deeds complained of here were not actually
committed by federal officers. Rather, fed-
eral officers “recommended” that such ac-
tions be taken, making it clear that if the
recommendations were not followed the bank
would be seized and operated directly by the
regulators. In effect, the Federal Home
Loan Bank Board (FHLBB) imposed the
advice which Gaubert challenges as a condi-
tion of allowing the bank to remain indepen-
dent. But surely the decision whether or not
to take over a bank is a policy-based decision
to which liability may not attach—a decision
that ought to be influenced by considerations
of “social, economic, [or] political policy,”
Varig Airlines, 467 U.S., at 814, 104 S.Ct., at
2765, and that in the nature of things can
only be made by FHLBB officers responsible
for weighing such considerations. I think a
corollary is that setting the conditions under
which the [35FHLBB will or will not take
over a bank is an exercise of policymaking
discretion. By establishing such a list of
conditions, as was done here, the Board in
effect announces guidelines pursuant to
which it will exercise its discretionary func-
tion of taking over the bank. Establishing
guidelines for the exercise of a discretionary
function is unquestionably a discretionary
function. Thus, without resort to item-by-
item analysis, I would find each of Gaubert’s
challenges barred by the diseretionary func-
tion exception.
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Telephone utility brought copyright in-
fringement action against a publisher of an
area-wide telephone directory for publisher’s
use of listings in utility’s local white pages.
The United States District Court for the
District of Kansas, Richard Dean Rogers, J.,
663 F.Supp. 214, held that the white pages
were copyrightable, and the publisher ap-
pealed. The Court of Appeals for the Tenth
Circuit, 916 F.2d 718, affirmed. Certiorari
was granted. The Supreme Court, Justice
O’Connor, held that: (1) names, towns and
telephone numbers of utility’s subseribers
were uncopyrightable facts, and (2) these bits
of information were not selected, coordinat-
ed, or arranged in an original way in white
pages that utility was required to publish
under state law, and hence white pages did
not meet constitutional or statutory require-
ments for copyright protection.

Reversed.

Justice Blackmun concurred in the judg-
ment.

1. Copyrights and Intellectual Property
&=12(3)

Compilations of facts are within subject
matter of copyright, even though facts them-
selves are not copyrightable, 17 U.S.C.A.
§ 101 et seq.; Act March 4, 1909, § 1 et seq.,
35 Stat. 1075.

2, Copyrights and Intellectual Property
&=12(1)

Work is “original” to author and thus
qualifies for copyright protection if work is



