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 Employee sued city, city redevelopment agency, and

various city officials for sex discrimination. The United

States District Court for the Southern District of

Florida, No. 95-8285-CIV-KLR, Kenneth  L. Ryskamp,

J., granted summary judg ment against employee, and

she appealed. A panel of the Court of Appeals, 126

F.3d 1380, reversed and remanded. On rehearing en

banc, the Court of Appeals, Carnes, Circuit Judge, held

that: (1) women were a protected  class under c ivil rights

conspiracy statute; (2) Congress had constitutional

authority to prohibit sex-based conspiracies against

women, at least where they involved state action; (3)

"single employer" test for deciding whether two entities

should  be treated as single employer for Title VII

purposes was not applicable to cases in which

employers were governmental entities; and (4)

employee failed to show under newly-adopted test that

city and city redevelopment agency should be treated as

single employer under Title VII.

 Remanded.

 Tjoflat, Circ uit Judge, concurred in part and dissented

in part with opinion in which Birch, Circuit Judge,

joined.

 Anderson, Circuit Judge, concurred in part and

dissented in part with opinion.

 Edmondson, Circuit Judge, concurred in part and

dissented in part with opinion in which Cox, Birch and

Dubina, Circuit Judges, joined.

 Hull, Circuit Judge, concurred specially with opinion.

 Kravitch, S enior Circu it Judge, concurred in part and

dissented in part with opinion.

 Michael J. McHale, Daves, Whalen, McHale &

C o n s i d i n e , W e s t  P a l m  B e a c h ,  F L ,  f o r

Plaintiff-App ellant.

 Richard Hunt McDuff, Johnson, Anselmo, Murdoch,

Burke & George, P.A., Ft. Lauderdale, FL, for City of

Riviera B each Red evelopm ent Agenc y.

 Glen J. Torcivia, West Palm Beach, FL, for City of

Riviera Beach A gency and others.

 Robin L. Rosenb erg, We st Palm B each, FL, fo r Neil

Crilly.

 Appeal from the United States District Court for the

Southern District of Florida.

 Before TJOFLAT, ANDERSON, EDMONDSON,

COX, BIRCH, DUBINA, BLACK, CARNES, HULL

and MARCU S, Circuit Judges, and KRAVITCH,

Senior Circuit Judge.

 CARNES, Circuit Judge:

 *1 We granted the defendant's petition for rehearing en

banc in this employment discrimination case to  decide

two issues. The first is whether women are a protected

class for 42 U.S.C. § 1985(3) purposes, so that a

sex-based conspirac y against women is actionab le

under that provision . We  hold that they are and it is. W e

also hold that Co ngress has the c onstitutional au thority

to prohibit such conspiracies, at least where they

involve state action.

 The second issue concerns the test applicable for

deciding whether the employees of two employers are

to be aggregated for determining if the minimum

number of employees exist for Title VII coverage . We

hold that the "single employer" aggregation test adapted

from cases involving the NLRB, in which the

employers are always private entities, is not applica ble

to those Title  VII cases in which the em ployers are  state

and local government entities. For those cases we adopt

a different test, one which presumes public entities that

are separate under state law will not be aggregated for

Title VII purposes. The plaintiff may rebut that

presumption, however, by showing either: 1) that the

stat e's purpose for separating the entities under sta te law

was to evade T itle VII, o r 2) that the entities are so

closely related with res pect to the fund amental asp ects
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of employme nt relationships  that the presum ption in

favor of the state law's den omination is clearly

outweighed.

 Applying that test to the public entity that employed

the plaintiff in this case, we find there is not enough

evidence of interrelatedness to allow a reasonable fact

finder to conclude that the presumption in favor of the

stat e's denomination of the entity as separate and

distinct from any othe r state or loca l body is clear ly

outweighed.

I. FACTS AND BACKGROUND

 Because the factual and legal backg round of this  case

is more fully set forth in the panel opinion, Lyes v. City

of Riviera Beach, Florida, 126 F.3d 1380 (11th

Cir.1997), vacated and reh'g en banc granted, 136 F.3d

1295 (1998), we outline it only briefly here. The

plaintiff, Shari Lyes, was hired by the City of Riviera

Beach Comm unity Redev elopmen t Agency (th e

"CRA") in 1989. Four years later, the position of

Executive Director of the CRA became vacant. The

CRA Board of Commissioners awarded the position to

Neil Crilly, a male employee. When Lyes asked why

she was not offered the p osition, she alleg edly was told

by a Board me mber that she was not qua lified because

of her sex. Lyes su ed the City, the CRA, the members

of the City Council, and Crilly, alleging that they had

discriminate d against her on the  basis of her sex  in

violation of 42 U.S.C. § 1983, 42 U.S.C. § 1985(3),

Title VII, and Florida law.

 The district court granted summary judgment for the

defendan ts on all of the federal claims, and dismissed

the state law claims without prejudice under 28 U.S.C.

§ 1367(c)(3). The judgment against Lyes on the federal

claims was  bas ed o n the  dist rict  cou rt's  conclusion s that:

(1) Lyes' 42 U.S.C. § 1983 claims were foreclosed by

our decision in  McK inney v. Pate, 2 0 F.3d 1 550 (11 th

Cir.1994); (2) wome n are not a  protected class under 42

U.S.C. § 1985(3), therefore, sex-based conspiracy

claims are not actionable  under that provision; and (3)

the CRA d id not employ fifteen or more people itself as

is required for Title VII coverage, and under the

NL RA's single employer aggregation test  the CRA and

the City should not be aggregated. Lyes appealed the

district court's grant of summary judgment, and the

panel reversed.

 *2 The pa nel held  that Lyes' § 1983 claims were based

at least in part on the Equal Protection Clause, not

solely on the Due Process Clause as the district court

had thought. Acc ordingly, the panel remanded the §

1983 claims for reconsideration in light of equal

protection principles. See Lyes, 126 F.3d at 1387-89.

We adhere to the panel's reasoning and result on the §

1983 claim, and reinstate that portion of the panel

opinion.

 With regard to Lyes' § 1985(3) cla im, the panel h eld

that women are a protected class under that provision,

so that sex-based conspiracies against them are

actionable  under it. See id. at 1389-91. W e address  that

issue in Part II of this opinion.

 As to the Title VII claim, the panel agreed with the

district court that the single employer aggregation test

developed in the NLRB  context sho uld be used  to

determine whether the CRA and the City are a single

employer for Title VII jurisdictional purposes. See id.

at 1385-86. However, the panel disagreed with the

district court on the  result of apply ing that test to the

facts of this case and concluded there was a genuine

issue of material fact as to whether the CRA and the

City are a single employer. See id. at 13 86. We d iscuss

those issues in Part III of this opinion.

II. WHETHER WOMEN ARE A PROTECTED

CLASS UNDER 42 U.S.C. § 1985(3), SO THAT

SEX-BASED CONSPIRACIES AGAINST THEM

ARE ACTIONABLE UNDER THAT PROVISION

 Lyes claims that the defendants' actions constituted a

conspiracy to deprive her of equal protection of the

laws in violation of 42 U.S.C. §  1985(3). The district

court granted summary judgment in favor of the

defendan ts on that claim, b ecause it belie ved that §

1985(3) prohibits only those conspiracies motivated by

racial animus and does not extend to those motivated by

sex-based animus against women. W e disagree, at least

where, as in this case, the conspirators are acting under

color of state law.

 [1] We begin our discussion by addressing the question

of whether women are a "class of persons" within the

meaning of § 1985(3). Because we conclud e that they

are, we then address the issue, raised in a dissenting

opinion, about the source of Congress' authority to

protect women from sex-ba sed conspiracies against

them by persons acting under color of state law.

 With regard to the scope of § 1985(3), the language of

the statutory provision is clear and broad. It
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unequivo cally states that:

If two or more persons in any State or Territory

conspire, or go in disguise on the highway or on the

premises of another, for the purpose of depriving,

either directly or indirectly, any person or class of

persons of the equal protection of the laws, or of

equal privileges and immunities under the laws. ., the

party so injured o r deprived  may have an  action for

the recovery of damages, occasioned by such injury

or deprivation, against any one or more of the

conspirators.

 *3 42 U.S.C. § 1985(3) (emphasis added). The

question, then, is whether women are "any class of

persons" within the meaning of the statute.

 Lyes argues th at the textual similar ity between the

statute and the Equal Protection Clause of the

Fourteen th Amend ment, coup led with the fact that the

statute was passed just three years after th e Fourteen th

Amendment was ratified, indicates Congress intended

the scope of the statute to be coextensive with that of

the Fourteenth Amendment, which prohibits sex-based

classifications unless they "serve important

governmental objectives and [are] substantially related

to achievement of those objectives." Craig v. Boren,

429 U.S. 190, 197, 97 S.Ct. 451, 457, 50 L.Ed.2d 397

(1976). We ne ed not de termine the o uter limits of §

1985(3) coverage, nor the pre cise relationship  between

the statute and the E qual Pro tection Clau se, in order to

decide this case. For prese nt purpose s, all we need to

decide is whether § 1 985(3 ) protects  women as a class

of persons fro m sex-base d conspir acies against them

where the conspirators were acting under color of state

law. We conclude that it does, for the following

reasons.

 [2] "In construing a statute we must begin, and often

should  end as well, with the languag e of the statute

itself." United Sta tes v. Steele, 147 F.3d 1316, 1318

(11th Cir.1998) (en banc)(internal quotation and

citation omitted). Here, the text of the statute indicates

that women are a pro tected class within its domain,

because the statute's prohibition of conspiracies against

"any person or class of persons" certainly is broad

enough to encompass women, and no other language in

the statute excludes them from its coverage. As we

noted in Merritt v. Dillard, 12 0 F.3d 1 181, 11 86 (11th

Cir.1997), "the adjective 'any' is not ambiguous; it has

a well-established meaning." Quoting the Supreme

Court's  decision in United States v. Gonzales, 520 U.S.

1, 117 S.Ct. 1032, 1035, 137 L.Ed.2d 132 (1997), we

said in Merritt that "the word 'any' has an expansive

meaning, that is, 'one or some indiscriminately of

whatever kind.' " Merritt, 120 F.3d at 1186. In this case,

as in Gonza les and M erritt, "Congress did not add any

language limiting the breadth of that word, so 'any'

means all." Id. at 1186 (quoting Gonzales )(internal

citation omitted). Thus, women are within the plain

meaning of "any ... class of persons," which describes

the statutory scope of coverage.

 Our enthusiasm for applying the plain meaning canon

to § 1985(3) is tempered, however, by the Supreme

Court's  decisions in G riffin v. Breckenridge, 403 U.S.

88, 91 S.Ct. 1790, 29 L.Ed.2d 338 (1971), and United

Brotherhood of Carpenters &  Joiners v. Scott, 463 U.S.

825, 103 S.Ct. 3352, 77 L.Ed.2d 1 049 (1983). In

Griffin, the Court glossed the statutory language with a

caution against reading § 1985(3) so broad ly (literally)

as to turn it into "a general federal tort law " that would

"apply  to all tortious, con spiratorial interfe rences with

the rights of others." 403 U.S. at 101-02, 91 S.Ct. at

1798. In order to avoid such a result, the Griffin Court

held that the statute prohibits only those conspiracies

motivated by "some racial, or perhaps otherwise

class-based, invidiously discriminatory animus...." Id.

at 102, 91 S.Ct. at 1798 (emphasis added). The Court

declined to elabora te on the "p erhaps" q ualifier,

however, sta ting in a footno te that it "need not decide,

given the facts of this case, whether a conspiracy

motivated by invidiously discriminatory intent other

than racial bias would be actionable...." Id. at 102 n. 9,

91 S.Ct. at 1798 n. 9.

 *4 Consistent with the gloss it placed on the statutory

language in  Griffin, the Co urt held in Sco tt that §

1985(3) does not reach "conspiracies motivated by bias

towards others on account of their eco nomic views,

status, or activities," 463 U.S. at 837, 103 S.Ct. at 3361,

the "others" in that case being nonunion members. As

it had in Griffin, the Co urt in Scott withhe ld judgment

on whether § 1985(3) extends beyond "its central

concern" of comb ating consp iracies driven by

race-based animus. See id. at 837, 103 S.Ct. at 3360.

 Thus, Griffin and Scott  left open the issue we confront

today,  namely, whether a conspiracy motivated by

sex-based animus against women is actionable under §

1985(3). It is clear to us, h owe ver , tha t if G riffi n 's

"perhaps otherwise class-based,  invidiously

discriminatory animus" means anything at all--and we

think it does--it includes sex-based animus against

women. Sex- based classifications receive heightened

scrutiny under the Equal Protection Clause, see Craig,
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429 U.S. at 19 7, 97 S.C t. at 457, and discrimination

based on sex frequently has been characterized as

"invidious."  See, e.g., Frontiero v. Richardson, 411

U.S. 677, 686-87, 93 S.Ct. 1764, 1770, 36 L.Ed.2d 583

(1973) ("[S]tatutor y distinctions be tween the sexes

often have the effect of invidiously relegating the entire

class of females to inferior legal status without regard

to the actual capabilities of its individual members.");

United States v. Cha ndler, 996  F.2d 1073, 10 83 (11th

Cir.1993) ("Invidious factors, such as race or sex,

cannot influence a jury's recommendation of the death

penalty.").

 Because the statutory languag e of § 198 5(3) is

unambiguous, ordinarily we w ould not co nsult

legislative history to discern its meaning. See, e.g.,

United States v. Gonzales, 520 U.S. 1, 117 S.Ct. 1032,

1035, 137 L.Ed.2d 132 (1 997) ("Given the

straightforward statutory command, there is no reason

to resort to legislative history."); Ratzlaf v. United

States, 510 U.S. 135, 147-48, 114 S.Ct. 655, 662, 126

L.Ed.2d 615 (1994) ("we do not resort to legislative

history to cloud a statutory text that is clear"). In view

of the Supreme Court's Griffin and Scott decisions,

however, we think it prudent to note that the legislative

history of § 1985(3) is not manifestly incon sistent with

our holding. Altho ugh "[t]he le gislative history of the

Act confirms the conc lusion that ... it was prim arily

motivated by the lawless conduct directed at the

recently emancipa ted citizens," B ray v. Alexan dria

Wo men 's Health Clinic, 506 U.S. 263, 319, 113 S.C t.

753, 785, 122 L .Ed.2d 34 (1 993) (Stevens,  J.,

dissenting), it also reveals that at least some members of

Congress believed a ctionable c onspiracie s would

include those "against a person b ecause he was a

Demo crat, ... or because he was a C atholic, or because

he was a Methodist, or because he was a Ver monter...."

Id. at 296, 11 3 S.Ct. at 77 3 (Souter , J., concurring  in

part and dissenting in part) (discussing remarks of

Senator Edmunds, who managed the  bill on the Senate

floor) (citations and quotations omitted). See also S cott,

463 U.S. at 837, 103 S.Ct. at 3360 (although the

operative provision originated in a House bill, "Senator

Edmunds'  views, since he manage d the bill  on the floor

of the Senate, are not without weight.").

 *5 Given prevailing attitudes at the time § 1985(3) was

enacted, it is certainly possible, if not probable, that

many legislators who voted for the statute were not

concerned about affording legal protection to women as

a class. Nonetheless, we follow the plain meaning of the

statute, because "statutory prohibitions often go beyond

the principal evil to cover reasona bly comparable e vils,

and it is ultimately the provisions of our laws rather

than the principal concerns of our legislators by which

we are governed." Oncale v. Sundowner Offshore

Servs., Inc., 523 U.S. 75, 118 S.Ct. 998, 1002, 140

L.Ed.2d 201 (1998 ).

 Any conclusion that women are not a p rotected class

under § 1985(3) would run into a solid wall of contrary

precede nt. Relying primarily on the statutory language

and the S upr eme  Cou rt's  statement in Griffin, the seven

other circuits that have actually decided the issue are

unanimous in their view that § 1985(3) applies to

conspiracies motivated by sex-based  animus against

women. See Libertad v. Welch, 53 F.3d 428, 448-49

(1st Cir.1995 ) ("[I]t is logical that, at the very least, the

classes protected by § 1985(3) must encompass those

classifications that merit heightened scrutiny under

Equal Protection Clause analysis, of which gender is

one."); National Org. For Women v. Operation Rescue,

914 F.2d 582, 585 (4th Cir.1990) ( collecting circuit

cases), rev'd in part, vacated in part on other gro unds,

Bray v. Alexandria Women's Health Clinic, 506 U.S.

263, 113 S.Ct. 753, 122 L.Ed.2d 3 4 (1993); New York

State Nat'l Org. for Women v. Terry, 886 F.2d 1339,

1359 (2d Cir.1 989) (" By its very langu age § 19 85(3) is

necessarily tied to evolvin g notions of e quality and

citizenship. As conspiracies directed against women are

inherently invidious, and  repugnan t to the notion of

equality of rights for all citizens, they are therefore

encompassed under the Act."); Volk v. Coler, 845 F.2d

1422, 1434 (7 th Cir.1988) ("[Section] 1985(3) extends

beyond conspiracies to discriminate against persons

based on race to c onspiracie s to discrim inate against

persons based on sex, religion, ethnicity or political

loyalty."); Life Ins. Co. of N. Am. v. Reichardt, 591

F.2d 499, 505 (9th Cir.1979) ("[W]e conclude that

women purchasers of disability insurance are a

sufficient class [under § 1985(3) ]."); Novotny v. Great

Am. Fed. Sav. & Loan Assoc., 584 F.2d 1235, 1243 (3d

Cir.1978) ("The fact that a person bears no

responsib ility for gender, combined with the pervasive

discrimination practiced against women, and the

emerging rejection of sexual stereotyping as

incompa tible with our ideals of equality convince us

that whatever the  outer bou ndaries of the  concep t, an

animus against wom en includes th e elements of a

'class-based invidiously discriminatory' motivation."),

vacated on other grounds, 442 U.S. 366, 99 S.Ct. 2345,

60 L.Ed.2d 957 (1979); Conroy v. Conroy, 575 F.2d

175, 177 (8th Cir.1978) (concluding that the district

court properly e xercised ju risdiction whe re plaintiff had
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alleged a cause of action under § 1985(3) based in part

on sex discrimination).

 *6 In addition to the holdings o f the circuits we have

set out above, one other circuit has said in dicta that

sex-based animus is actionable under § 1985(3). See

Haverstick Enters.,  Inc. v. Financial F ed. Cred it, Inc.,

32 F.3d 989, 994 (6th Cir.1994). Only two circuits have

indicated--and then only in dicta--that they would ho ld

women do not constitute a protected class under §

1985(3). See Deubert v. Gulf Fed. Sav. Bank, 820 F.2d

754, 757 (5th Cir.1987); Wilhelm v. Continenta l Title

Co., 720 F.2d 1173, 1176 (10th Cir.1983). [FN1]

 The grand tally is this. Of the circuits that have

squarely confronted and decided the issue, seven have

held that women are a protected class of persons under

§ 1985(3), and none have held that they are not. If both

holdings and dicta are counted, eight of the circuits that

have taken a position have said that women are a

protected class under §  1985(3 ); only two have  said that

they are not.

 Even though the views of individual Justices are not

binding on us, see, e.g., United States v. Stewart, 65

F.3d 918, 92 4 (11th  Cir.1995), it is appropriate in a

case of first impression in this circuit to consider the

views of those Justices who have expressed themselves

on the issue. In Bray, Justices Souter, Stevens, and

O'Connor all stated independently and unequivocally

that they believe women are a protected class under §

1985(3). See Bray, 506 U.S. at 295-96, 113 S.Ct. at

769-75 (Souter, J., concurring in the judgment in part

and dissenting in  part); id. at 322, 113 S.Ct. at 787

(Stevens, J., dissenting); id. a t 350, 11 3 S.Ct. at 802

(O'Connor, J., dissenting). We add the v iews of those

three Justices to the decisional mix and give them

weight.

 In addition, although the majority opinion in Bray does

not explicitly hold that women are a protected class

under § 1985(3),  some of its  analysis seems to suggest

that they are. Th e issue in Bray was w hether attemp ts to

blockade abortion clinics to keep people from going

inside constituted a conspiracy to deprive a person or a

class of persons of equal protection of the laws  in

violation of § 1985(3). See Bray, 506 U.S. at 266, 113

S.Ct. at 757-58. The Court rejected "the claim that

petitioners' opposition to abortion reflects an animus

against women in general," and explained that "[w]e do

not think that the 'animus' requirement can be me t only

by maliciously mo tivated, as opposed to  assertedly

benign (though ob jectively invidio us), discrimination

against women. It does demand, however, at least a

purpose  that focuses upon women by reaso n of their

sex...." Bray, at 269-70, 113 S.Ct. at 759. Although

Bray did not hold § 1985(3) outlaws conspiracies

driven by sex-based animus against women, language

from the opinion at least hints that it does. We take the

hint.

 *7 For all of the stated reasons, we conclude that

women are a "class of persons" within the meaning of

§ 1985(3), and therefore are protected by that provision

from conspiracies against them motivated by sex-based

animus. We respond now to a po int raised by Judge

Tjoflat in his dissenting opinion.

 [3] Judge Tjoflat concede s that the Thirte enth

Amendment provides Cong ress with a valid basis for

enacting § 1985(3) insofar as that statutory provision

involves race, but questions the constitutional

foundation for the provision insofar as it involves sex.

W e need not answer that question as it app lies to

private  actor cons piracies aga inst women, because those

are not the facts of this case. This case involves alleged

action under color of state law. All of the individual

defendan ts are state or local officials, and it is

undisputed that any action they took involving the

plaintiff was action under color of state law. Thus, the

only constitutional issue this case presents is whether

Congress had a valid basis for proscribing

conspiratorial discrimination against women by persons

acting under color of state law.

 [4][5] Se ction 1985(3) does apply to conspiracies

under color of state law, as well as private conspiracies.

See, e.g., Bray, 50 6 U.S. at 2 68, 113  S.Ct. at 758 ("In

Griffin this Court held, reversing a 20-year-old

precede nt, see Collins v. Hardyman, 341 U.S. 651, 71

S.Ct. 937, 95 L.Ed. 1253 (1951), that § 1985(3) reaches

not only conspiracies under color of state law, but also

purely private conspiracies."). The Equal Protection

Clause of the Fourteenth Amendment protects women

from sex discrimination by persons acting under color

of state law. See Craig, 429 U.S. at 197, 97 S.Ct. at

457. Moreover, section 5 of the Fourteenth Amendment

empowers Congress  "to enforc e, by appro priate

legislation, the provisio ns" of that amendment,

including the Equal P rotection C lause. W e believe that

Congress  had ample authority under Section 5 of the

Fourteen th Amend ment to include women within the

scope of § 1985(3)'s protection, at least where

conspiracies to discriminate against them through action
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under color of state law are involved. [FN2]

 For all of the reasons stated, we hold that sex-based

conspiracies against women are actionable under §

1985(3), and that where the conspiracies involve state

action, as the one alleged in this case did, Congress

clearly had the constitutional authority to make them

actionable. We reverse  that portion of th e di stric t court's

summary ju dgment tha t is to the contrary.

[discussion omitted]

F.

 Having decided the issues upon which we granted en

banc review, we REMAND this case to the panel for

further proceedings not inconsistent with this decision.

 TJOF LAT, C ircuit Judge, c oncurrin g in part and

dissenting in part, in which BIRCH, Circuit Judge,

joins:

 This case r equires us to interpret the scope of 42

U.S.C. § 1985(3). Two p ossible interp retations will

sustain the majority's holding that the plaintiff in this

case has a prima facie claim. One is that Section

1985(3) applies to all conspiracies involving sex-based

discriminatory animus. The other is that it applies to

conspiracies involving sex-based discriminatory animus

in which the conspirators are state actors. [FN1] The

former interpretation is unconstitutional; the latter

interpretation  is ridiculous. I ther efore dissen t.

I.

 *16 The broad reading of the majority's holding is that

any person injured by a conspiracy to commit a tort

arising out of sex-based animus has a  cause of action

under section 1985(3). [FN 2] Section 198 5(3), as so

interpreted, would be beyond Congress' power and thus

unconstitution al.

 The Supreme Court has warned us about "[t]he

constitutional shoals that would lie in the path of

interpreting § 1985(3) as a general federal tort law."

Griffin v. Brecke nridge, 40 3 U.S. 88 , 102, 91  S.Ct.

1790, 1798, 29 L.Ed .2d 338  (1971) . A broad reading of

the majority's holding founders on those shoals.

Specifically, a rule that a conspiracy to commit a tort

plus an injury plus sex-based animus equals a section

1985(3) violation opens the door to substantial federal

intrusion into areas of law previously handled

exclusively  by state courts. For instance, every rape

involving more than one perpetrator would create a

federal cause of action--the underlying tort would be

battery, and sex discrimination would be inherent in the

conduc t. Every domestic abuse case in which the abuser

was somehow aided by a friend would be actionable

under the statute. A gang of muggers who target women

would  also be am enable to su it under the statu te.

Indeed, even a group of sc hoolbo ys who taunt a fem ale

classmate during recess  would be subject to suit under

section 1985(3). [FN3]

 The grea test potential intrus ion, howev er, would b e in

the area of workplace discrimination and sexual

harassment. The federal courts are already invo lved in

these areas through Title VII. The reach of Title VII,

however, is limited in a variety of ways--for instance, it

creates liability only for "employers"  as defined under

the statute, see 42  U.S.C. §  2000e (b) (199 4), and

requires an aggrieve d party  to file a complaint with the

EEOC, see 42 U.S.C. §  2000e - 5 (19 94) . Th e ma jor ity's

holding effectively casts aside these limitations. [FN4]

Every employee who is fired because of her sex,

assuming that more than one person wa s involved in  the

firing decision, would have a federal cause of action.

M a l e  e m p l o y e e s  w h o  t o u c h  w o m e n

inappropriately--and any superio rs who kno w about it

and do nothing--could be h eld jointly and  severally

liable if they acted in  concert. Every group of men that

makes vulgar comments to women could b e taken to

federal court. [FN5]

 This federal usurpation of state sovereignty implicates

the core constitutional idea of federalism. Under our

constitutional system, the federal government is a

government of limited powers, and all powers not given

to the federal government are reserved to the states. See

U.S. Const. amend. X. Federalism requires that any law

enacted by the federal government must be gro unded in

a specific grant of power under the Constitution.

 It is clear that section 1985(3) was enacted, at lea st in

part, under Congress ' authority to eliminate the "badges

and incidents" of slavery pursuant to section 2 of the

Thirteenth  Amendment. See U.S. Const. amend. XIII,

§ 2;  Griffin, 403 U.S. at 104-05, 91 S.Ct. at 1799; see

also Jones v. Alfred H. Mayer Co., 392 U.S. 409,

437-44, 88 S.Ct. 2186, 2202-05, 20 L.Ed.2d 1189

(1968) (describing Congress' Thirteenth Amendment

powers). Congress' authority under the Thirteenth

Amendment is limited, however, to the prevention of

discrimination on the basis of race. Thu s, if we are to

interpret section 1985(3) as preventing sex
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discrimination, we must find some other constitutional

grounding.

 *17 One possibility is to base 198 5(3) on Con gress'

power under section 5 of the Fourteenth Amendment to

enforce that amendment's guarantee of equal protection.

[FN6] See U.S. Const. amend. XIV, §§ 1, 5. The Equal

Protection Clause, however, is a  guarantee of protection

against unjust state  action; it does not reach the conduct

of private individuals. Section 1985(3), under a broad

reading of the majority's hold ing, would re ach all

individuals  regardless of whether they are private or

public  actors. Thus, sec tion 1985 (3), read b roadly,

cannot be grounded in Congress' power under section 5

of the Fourteenth Amendment. [FN7]

 The other usual suspect for legislation of this sort is the

Commerce Clause. See U.S. Const. art. I, § 8. There

are, however, at least four good reasons why section

1985(3) cannot be grounded in Con gress' power to

regulate  interstate com merce. First, the re is nothing in

the legislative history o f  section 198 5(3) to  suggest that

Congress  was acting pursuant to that power. Second,

there is nothing in the statute itself that ties it to the

Commerce Clause--it does not, for instance, create a

cause of action for only those conspiracies that affect

interstate commerce. Third, it is hard to imagine how

private  tortious behavior of the sort that section 1985(3)

prohibits  (under a broad reading o f the  maj orit y's

holding) could--a t least in most cases-- reasonably be

said to involve "Commerce ... among the several

States."  U.S. Co nst. art. I, § 8; see also United States v.

Lopez, 514 U.S. 549 , 115 S.C t. 1624, 131 L.Ed.2d 626

(1995). Finally, the Supreme Court has already

unequivocally stated that section 1985(3) is not

grounded in the Commerce Clause. See United

Brotherhood of Carpenters and Joiners of Am. v. Scott,

463 U.S. 825, 833, 103 S.Ct. 3352, 3358, 77 L.Ed.2d

1049 (1983).

 No other const itutional provisions appear to be

colorab le candidates. Thus, I am forced to conclude that

Congress  does not have the authority to create a remedy

for all persons harmed by conspiratorial tortious

conduct arising from sex-based animus. [FN8]

Consequently,  section 19 85(3), inso far as it is

interpreted to create suc h a remed y, is unconstitutiona l.

II.

 The majority's holding may be read mo re narrowly to

mean that section 198 5(3), at least wh en applied  to

cases involving sex-based discriminatory animu s,

covers only those conspiracies in which the conspirators

are state actors. Such a reading of the statute brings it

within Congress' Fourteenth Amendment powers and

thus avoids the constitutional problems outlined in the

previous section. However, it also reads a state action

requirement into section 1985(3), thereby contravening

nearly  every imaginable canon of statutory

interpretation. [FN9]

 The pla in language o f the statute says abs olutely

nothing about a state action requirement. [FN10] The

statute does not use the terms "state actors," "persons

acting under color of state law," or any other language

that would suggest that section 1985(3) applies only to

agents of the state. Instead, the statute  applies to

conspiracies involving "persons," without qualification.

[FN11] Turning to the legislative history, the statem ents

of various representatives and senators regarding the

enactment of section 1985(3) clearly indicate that the

statute's  reach was in n o way intend ed to be lim ited to

state action--on the contrary, their statements make

clear that they deliberately chose to target "individuals"

(regardless of governmental affiliation) in contra st to

states. See Griffin, 403 U.S. at 99-101, 91 S.Ct. at

1797-98.

 *18 Most importantly, the Supreme Court precedent

interpreting section 1985(3) unequivocally forecloses

any attempt to read a state action requirement into the

statute. In the word s of that Cour t, "all indicators--text,

companion provisions, and legislative history--point

unwavering ly to § 198 5(3)'s cove rage of priva te

conspiracies." Griffin, 403 U.S. at 101, 91 S.Ct. at

1798; see also Scott, 463 U.S. at 834, 103 S.Ct. at 3359

("[T]he Griffin opinion emphatically declared that

[section 1985(3) ] was intended to reach private

conspiracies that in no way involved the state."). It

would  be hard to imagine a more unequivocal statement

that a plaintiff alleging a v iolation of section 1985(3)

need not allege state action. [FN12]

 In sum, imposing a state action requirement on section

1985(3) is absurd.  [FN13 ] It is abundantly clear that

the presence or absen ce of state actio n is comple tely

irrelevant to the existence of a claim under section

1985(3). It may be true that Congress has the power,

pursuant to section 5 o f the Fourteen th Amend ment, to

pass a statute providing a remedy for women injured as

a result of a conspiracy to commit a tort arising out of

sex-based animus whe re the consp irators are sta te

actors. Section 1985(3) is not that statute. Therefore,
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the fact that the defendants in this case are state actors

provides no basis for a section 1985(3) claim by the

plaintiff. [FN14]

III.

 The ma jority says that it wil l "leave for another day

and case the issue of whether [section 1985(3) ] may be

applied constitutionally to other sex- based animus

conspiracies [besides tho se involving state  actors]."

Ante at ----. The majority fails to consider what will

happen on that day and in  that case. A p laintiff

complaining of sex discrimination will bring a section

1985(3) suit against p rivate persons; the court will be

forced to decide whether the plaintiff has stated a claim.

If the court determines that the plaintiff has a claim,

then it ignores the Constitution by sustaining a remedy

that Congress did not have the power to create. If the

court determines  that the plaintiff  does not h ave a claim

because the defendants are not state actors, then that

hold ing--combined with the holding in this

case--imposes a state action requirement on section

1985(3), in blatant violation of statutory language,

legislative history, and Supreme Court precedent. There

are no other options.

 The ma jority boxe s us into this corner by trying to

decide this case withou t defining the scope of section

1985(3). Section 1985(3) clearly covers conspiracies

(involving either private o r public  actors) motivated by

race- based animus.  I leave open--as the Supreme Court

has consistently done--the possibility that some form of

animus other than race-based animus may be covered

by the statute. See Bray, 506 U.S. at 268-69, 113 S.C t.

at 759; Scott, 463 U.S. at 836-37, 103 S.Ct. at 3360;

Griffin, 403 U.S. at 102 n. 9, 91 S.Ct. at 1798 n . 9. I

cannot,  however, d iscern any rea soning that is true to

both the statute and the Constitution under which I may

hold that section 1985(3) covers conspiracies motivated

by sex-based animus. I am therefore persuaded that the

plaintiff in this case does not have a prima facie case

under section 1985(3). Insofar as the majority holds that

she does, I disse nt. As for the remaining portions of the

majority  opinion (Parts I and III), I wholehea rtedly

concur.

[ ... ]

 EDMO NDSON , Circuit Judge, concurring in part and

dissenting in part, in which COX, BIRCH  and

DUBIN A, Circuit Judges, join:

 The Civ il War ca me close to  destroying the United

States forever. The W ar was a brutal p hysical contest,

in which valor was common on both sides. Our great

nation was preserv ed, but at a terrible price. For

example, in the four years of the War, the federal army

of about 1,5 00,000  troops suffere d 634,7 03 casua lties

(359,528 dead and 275,175 wo unded). [FN1] The War

also cost the feder al government, at least,

$15,000,000,000. I doubt that w e can toda y apprecia te

the depth of fee ling about sacrifice and about loss

(tinged with bitterness) that loomed over the country

and Congress in the decade following the War.

 One issue over w hich the W ar had be en fought was

slavery. The fate of slaves, recently freed at such severe

cost to the Union, was a great concern during the

Reconstruction era. Radical Reconstruction was rough

for southern whites. Some strongly resented the

political influence of freed slaves and of those persons

working with freed slaves. There was resistance, and

organizations such as the Ku Klux Klan arose in the

South. These o rganizations  engaged  in terroristic

conduc t. This conduct was aimed at intimidating the

freed slaves and their white allies. The allies were often

former union soldiers and mostly Repub licans. These

hard realities made up the situation Congress

(dominated by northern Republicans) faced in 1871

when it enacted the Ku Klux Klan Act, including what

is now 42 U.S.C. § 1985(3).

 Our job  in construing a  statute is to determine

congressional intent. In my view, 42 U.S.C. § 1985(3)

is the product of this concrete historical situation. The

statute speaks to the concerns of the situation. The text

of the statute must be interpreted in the context of this

history. Most importan t, it is the qualities of the text

when it was written--and not our response to it as

modern readers--that must be our guide. In addition,

what we person ally might like this statute to mean (or

the law, in general, to be) in the light of current

circumstances and changed ideas has no rightful place

in our work: reinvention of the statute canno t properly

be what we are after.

 The question today is whether 42 U.S.C. § 1985(3)

extends to cover persons conspired against because of

their sex. [FN2] Sexual discrimination was no issue in

the Civil War or in Reconstruction. [FN3] And looking

at the circumstances existing in 1871, I am unpersuaded

that sexual discrim ination was in  the mind of Congress

when section 1985(3) was passed. The language of the

pertinent statute is pretty  broad. But the Supreme Court
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has already indicated--in 1983--that neither the

language of section 1985(3) nor its legislative history

readily answers questions about the section's scope.

Despite  the statute's language , "it is a close question

whether section 1985(3) was intended to reach any

class-based animus other than animus against Negroes

and those who champio ned their cau se, most nota bly

Repub licans."  United Bhd. o f Carpenters & Joiners v.

Scott,  463 U.S. 825, 103 S.Ct. 3352, 3360, 77 L.Ed.2d

1049 (1983) (construing "intent of the 1871 Co ngress"

and holding that se ction does not reach conspirators

motivated by bias against a group o n accoun t of their

economic views). [FN4]

 *20 Since 1983, no new information has come to light

that would make this court better informed about the

intent of the 1871 Congress than the Supreme Court

was informed in 1983 . [FN5] The  legislative-history

equivalent of the Dead Sea S crolls has not been

discovered or called to our attention. When we are

construing statutes and, therefore, congressional intent,

we must never allow guessing to masquerade as

interpretation. Also we, as judges, must always know

what we do not know. In my view, we cannot know

with reasonab le certainty that the 1871 Co ngress

intended to reach conspiracies other than those based

on race.

 To extend section 1985(3) to cover persons conspired

against because of their sex would represent an

important decision on public policy. This kind of

public-policy decision is beyond our legitimate power

when the congressional intent is so unclear. An ancient

legal maxim says tha t "where you  doubt, d o nothing."

[FN6] I think we should do nothing here. We should not

err on the side of an innovative expansion  of an old

statute. To d o so is not just a  mistake of principle, it is

dangerous.  "The federal balance is a fragile one, and a

false step in interpreting § 1985(3) risks making a

whole  catalog of ordinary state crimes a concurrent

violation of a single con gressional statu te passed more

than a century ago." Bray v. Alexandria W ome n's

Health  Clinic, 506  U.S. 263 , 113 S.C t. 753, 768, 122

L.Ed.2d 34 (1993) (K ennedy, J., concurring).

 I believe that we  do our d uty when we admit that we do

not know whether certain conduct was intended by

Congres s to be cov ered by a  statute or not. We cannot

properly  do more  in this case. I accept the principle that

Congress  and the Pr esident--politica l officers elected by

the American people--should decide public policy

questions, such as the one underlying this case. The

political branches (and not the judicial bran ch) should

decide whether a federal statute--along the lines of 42

U.S.C. § 1985 (3): that is, a statute directed  largely

towards private con duct and w ithout expressed  limits

tied to state action, interstate commerce, federal funding

and so on--is fitting and needed to cover persons

conspired against on account of their sex. [FN7]

 When I disagree with the court, I commonly file no

dissent.  Dissenting is rarely the best use of the j udg e's

t i m e and energy.  Dissents  can a l s o  be

counterproductive in other ways. If the legal principles

involved seem to me to be important enough, I may

write something, however. Even then, because my

dissent will govern no one (not even me) while the

cou rt's  opinio n will govern e veryone in thre e states, I

sincerely hope that the court's view of the case is the

correct one--setting out the true law--and that my view

is the incorrect view. I know that my colleagues'

motives are good . But for the re asons I have  tried to

explain brie fly, I cannot tod ay go along  complete ly.

 I concur in this court's opinio n and judgment, except

the part about 42 U.S.C. § 1985(3).

 HULL , Circuit Judg e, concurrin g specially:

 *21 I concur in all of the majority opinion including

the entire section addressing the § 198 5(3) issue. I w rite

separately  only to emphasize my view that, on the §

1985(3) issue, we do n ot write on a c lean slate. It is

true, as the dissents p oint out,  that  the S upr eme  Cou rt's

decisions in Griffin v. Breckenridge, 403 U.S. 88, 91

S.Ct. 1790, 29 L.Ed.2d 338 (1971), United

Brotherhood of Carpenters and Joiners of America v.

Scott, 463  U.S. 825 , 103 S.C t. 3352, 77 L.Ed.2d 1049

(1983), and Bra y v. Alexand ria Wo men 's Health Clinic,

506 U.S. 263, 113 S.Ct. 753, 122 L.Ed.2d 34 (1993) do

not expressly hold that § 1985 (3) protects against

conspiracies motivated by a gender- based animus.

However, the Supreme Court has strongly indicated that

the broad language of § 1985(3) prohibits gender-based

conspiracies.  In my view, the Supreme Cou rt's  direction

on this issue is unmistaka ble to the po int that no

principled way exists for this Court to hold, as

suggested by the dissents, tha t § 1985(3 ) prohibits  only

conspiracies motivated b y racial animus.

 In Griffin, the Supreme Court recited its interpretation

of the broad lan guage in § 1 985(3 ). The Co urt held that

to prove a § 1985(3) violation, a plaintiff must show

"some racial, or perhaps otherwise class- based,
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invidiously  discriminatory animus" behind the

conspirators' actions. Griffin, 403 U .S. at 102, 9 1 S.Ct.

1790. In Griffin, the Court expressly reserved the

question of whether §  1985(3 ) applied to conspiracies

motivated by invidious intent other than race. Griffin,

403 U.S. at 102 n. 9, 91 S.Ct. 1790. Nonetheless, as the

majority in this  case cogently observes,  for t he C our t's

language "otherwise  class-based, invidiously

discriminatory animus" to  have any me aning,

"otherwise class-based ... animus" must include animus

directed against women--or men for that matter.

 Quite to the contrary of the inferences drawn by the

dissents, in my view,  Griffin, Scott, and Bray, provide

strong guidance that the Supreme Court views §

1985(3) as encom passing gen der-based  conspirac ies.

Each of these cases presented the Court with the

oppor tunity to limit the reach  of § 198 5(3) to on ly

conspiracies motivated by racial animus.  That the Court

declined all three of these opportunities speaks loudly.

 Griffin involved a racial conspiracy. As a race case,

Griffin presen ted the perfe ct oppo rtunity for the Court

to suggest that § 1985(3) was intended  solely to protect

African Americans.  Indeed, G riffin did not require the

Court to discuss the scope of § 1985(3) beyond holding

that it prohibited conspiracies motivated by a racial

anim us. Nevertheless, the Co urt made it s

pronouncement that § 1985(3) required a showing of

"some racial, or perhaps o therwise classbased,

invidiously  discriminatory animus." Griffin, 403 U.S. at

102, 91 S.Ct. 1790. The  Court's reasoning be hind this

statement is apparent. Obviously, § 1985(3) was

intended, first and forem ost, to address the plight of

African Americans during Reconstruction, but the

language used in the statute  suggests that it

encompasses a broader range of conspiracies--thus, the

phrase  "otherwise  c lass-based,  invid ious l y

discriminato ry animus."

 *22 Likewise, in Sc ott, the Supre me Cou rt declined

again to interpret  § 19 85(3) as p rohibiting on ly

race-based conspiracies. As noted by the majo rity in the

instant case, the Court in Scott held that § 1985(3) does

not prohibit "c onspiracie s motivated by economic or

commercial animus."  463 U.S. at 836, 103 S.Ct. 3352.

In doing so, the Court recited legisl ative history

supporting the notion that "[t]he predom inate purpose

of § 1985(3) was to combat the prevalent animus

against Negroes and their supporters." Id. Despite the

Court's  emphasis of this legislative history, the Court

declined the opportu nity to limit the app licability of §

1985(3) to ra ce-based consp iracies.

 Moreover,  Bray presents the clearest illustration of the

Supreme Court's implicit recognition that § 1985(3)

prohibits  conspiracies motivated by a gender-based

animus. In Bray, the Court addressed the issue of

whether opposition to abo rtion constitutes "class based,

invidiously discriminatory animus." 506 U.S. at 269,

113 S.Ct. 753. The district court in Bray had concluded

that such a conspiracy amounted to discrimination

against the " 'class' of women seeking abortions," and

the plaintiffs argued that opposition to abortion

included an animus against "women in general." Id.

Obviou sly, the Court's easie st and most d irect path to

reversing the district court, and rejecting the plaintiffs'

argument, would hav e been to h old simply tha t §

1985(3) does not prohibit gend er-based conspiracies.

However, the Court did not follow this path. [FN1]

Instead, Justice Scalia's majority opinion undertook a

protracted, detailed analysis to reject the conclusion

that opposition to abortion equates with discrimination

against women. The Court's opinion in Bray reflects the

unavoida ble facts that (1) § 1985(3)'s broad language

does not itself suggest that it is limited  only to

race-based conspiracies and  (2)  the S upr eme  Cou rt's

statement in Griffin that § 1985(3) requires proof of a

"class-based animus" recognizes the broad sweep of the

protection afforded by § 1985(3).

 In the instant case, the dissents do not sufficiently heed

the Supreme Court's guidance on this issue. One dissent

admonishes that "[t]he job  of a United  States Circuit

Judge is not just to bet on which way the Supreme

Court will come down later." Similarly, the other

dissent desc ribes this issue simp ly as "open ."

 In my view, interpreting Griffin, Scott, and Bray as

providing strong guidance on this issue does not

involve betting "on which way the Supreme Court will

come down later,"  nor is this issue simp ly "open."

Instead, the m ajo rity's  conclusion that gender is a class

protected under § 1985(3) is the only holding that

follows in a principled  way the Cou rt's statement in

Griffin and its reaffirmation of this statement in Sc ott

and Bray. The lack of a direct holding leaves this Court

at best "wiggle room" to write around the Court's

statement in Griffin. However, Griffin, Scott, and B ray,

in my opinion,

FN1. While the views of other circuits are not

binding upon us in any event, we do accord

them respect. But we give views e spoused as
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mere dicta less respect than we give those that

are forged as part of the holding in a case. See

Mc Do nald 's Corp. v. Robertson, 147 F.3d

1301, 1315 (1 1th Cir.19 98) (Ca rnes, J.,

concurring) (explain ing why conclusions

stated as dicta are less reliable than those that

are part of a holding in a case).

FN2. In his dissenting opinion, Judge Tjoflat

flails away at two strawmen he has

constructed. One he labels "the broad reading

of the majority's holding" and describes as the

application of § 1985(3) to all conspira cies to

commit  torts arising out of sex-based animus.

That broad reading strawman goes beyond the

facts of this case and our ho lding in it. This

case does not involve all such consp iracies; it

involves only conspiracies by state actors

utilizing state action. As Judge Tjoflat

 himself concedes,  § 1985(3) may be

applied constitutionally to such a conspira cy.

We leave for another day and case the issue of

whether it may be app lied constitution ally to

other sex-based animus c onspiracies.

Judge Tjo flat's  dissenting opinion also attacks

the "read more narrowly" strawman, which he

characterizes as inserting a state action

requirement into § 1985(3).  We do not insert

such a requirem ent into the statute. Instead, we

simply recognize that where a conspiracy that

is covered by the statute does involve state

action, the issue of whether Congress had

authority to prohibit that conspiracy is an easy

one. The co nspiracy alleged in this case was

motivated by sex-based animus, and such

conspiracies fall within the scop e of §

1985(3); the conspira cy also involve d state

action, so Congr ess clearly had  the authority

to prohibit i t. We need not and do not go

beyond those two holdings to decide this case.

FN3. Some jud ges in other circuits have

doubted whether the number of employee s is

a jurisdictional question. See Sharpe v.

Jefferson Distrib. Co., 148 F.3d 676, 677-78

(7th Cir.1998) (Easterbrook, J.) (dicta) (citing

Steel Co. v. Citizens for a Better Env't, 523

U.S. 83, 118 S.Ct. 1003, 1009-12, 140

L.Ed.2d 210 (19 98)); EE OC v. St. F rancis

Xavier Parochial  Sch., 117 F.3d 621, 624

(D.C.Cir.1997). The parties were not asked to

brief this issue, and we will not take this

occasion to re-examine our circuit precedent

holding that counting employees is a

jurisdictional matter.

FN4. Lyes argued before the district court and

the panel that the " agency"  test might also be

relevant in this case. Maybe, but so me of the

same factors discussed below that make the

usual "single employer" test (the N LRB tes t)

difficult to apply in cases involving related

governmental entities may also make the usual

agency test a poor fit  where public entities are

concerned. In any event, we do not decide any

agency issues, because the panel did not reach

them, see 126 F.3d at 1385 n. 6, and we

limited our briefing re quest to  the "single

employer" issue.

FN5. Courts ap plying the NL RB "sin gle

employer" test to private en tities in Title VII

cases have held that not every factor need be

present,  and no single factor is controlling.

See, e.g., Armbruster v. Quinn, 711 F.2d

1332, 1337-38 (6th Cir.1983); Rivera v.

Puerto  Rican H ome Atten dants Serv s., Inc.,

922 F.Supp. 943, 949 (S.D.N.Y.1996). See

also Sakrete of N. Cal., Inc. v. NLRB, 332

F.2d 90 2, 905 n. 4  (9th Cir.1964) (stating the

same rule in an NLRB case).

FN6. In Dumas v. Town o f Mt. Vernon , Ala.,

612 F.2d 974, 980 n. 9 (5th Cir.1980),  our

predecessor cour t  dec l ined  wi thout

explanation to apply the NLRB test in a

governmental context. W hile we are no t as

sanguine as the panel about distinguishing

Dumas,  see 126 F.3d at 1385-86, unlike the

panel we are not bound by a prior panel

decision. We consider the matter anew.

FN7. See also Massey, 724 F.2d at 692 (La y,

C.J., dissenting) (arguing that the "centralized

control of labor relations" factor also is not

relevant to an analysis involving local

government entities).

FN8. We are not required to decide in this

case, and we express no view about, whether

this or some d ifferent test should  apply to

aggregation issues involving federal

governmental entities.
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FN9. In treating the qu estion of whe ther the

City and the CRA are a single Title VII

"employer" as a question of fact, we follow

the practice of this C ourt in analogous T itle

VII cases involvin g private em ployers. See,

e.g., McK enzie, 834  F.2d at 93 3 ("Ou r role is

to decide whether M cKenzie  presented

sufficient evidence to create a genuine issue

concerning whether Davenport-Harris and

Protective should be treated as a sin gle

entity."). See also Garcia v. C openha ver, Bell

& Assocs., 104 F.3 d 1256 , 1262-6 5 (11th

Cir.1997) (drawing on Title VII cases to  hold

that "the question o f whether or no t a

defendant is an 'employer' is a substantive

element of an ADEA claim and [is]

intertwined with the question of jurisdiction.

That being the case, the resolution of the

question must be made by the fact finder

deciding the merits of the claim.").

FN10. Moreo ver, these two entities are more

than formally distinct. As the district court

pointed out, the CRA maintains separate bank

accounts  and records, and files its own tax

returns. It prepares its own budget and keeps

its own offices. It is true that the City provides

the majority of the CRA's funding, but we

have already concluded here that the source of

a governmental entity's funding is a poor

indication of whether it should be aggregated

with another; in any event, the CRA still

receives close to one- third of its funds from a

source oth er than the City.

FN11. In reaching it s conclusion, the panel

also relied heavily on the NLRB factors of

common managem ent and financ ial control.

See 126 F.3d at  1387 . We have  a l ready

concluded, however, that these factors are not

applicable to govern mental entities.

FN1. The majority avoids choosing between

these two interpretations by holding that

"sexbased conspiracies against women are

actionable  under § 1985(3),  and that where the

conspiracies involve state action ... Congress

clearly had the co nstitutional autho rity to

make them actionable." Ante at ----. The

majority  thus reserves the question of whether

all sex-based conspiracies against  women are

actionable  under § 1985(3), or only tho se in

which the conspirators are state actors. As I

wil l  demons t r a t e ,  however ,  ne ither

interpretation can be sustained, and therefore

the question res erved by the  majority is

nothing more than a choice between two

erroneous statements of law.

FN2. The statute creates a remedy for persons

injured by a conspiracy to "depriv[e] ... any

person or class of persons of the equal

protection of the laws." 42 U.S.C. § 1985(3)

(1994). The idea  that an individu al can

deprive another individual of the equal

protection of the laws is somewhat confusing.

Our cases have made  clear, howe ver, that a

person deprives another person of the equal

protection of the laws by commit ting a tort--

 any tort--against that person. See

United States v. Harris, 10 6 U.S. 62 9, 643, 1

S.Ct. 601, 612, 27 L.Ed. 290 (1883 ) ("The

only way, therefore , in which one p rivate

person can deprive another of the equal

protection of the laws is by the commission of

some offense agains t the laws which p rotect

the rights of perso ns, as by theft, burg lary,

arson, libel, assault, or murder."); McLellan v.

Mississippi Power & Light Co., 545 F.2d 919,

925 (5th Cir.1977) (en banc).

FN3. I realize that if, under these factual

scenarios, females were replaced with African

Americans,  there would be no question that

section 1985(3) would provide the victims

with a cause of action. As I demonstrate infra,

however, there is a constitutional basis for

applying section 1985(3) in cases of racial

animus (the Thirteenth Amendment), while no

such basis exists for extending the statute to

cases of sex-based animus.

FN4. The potential use of section 1985( 3) to

get around the limitations of Title VII was

explicitly criticized in Great American Federal

Savings & Lo an A ss'n  v.  Novotny, 442 U.S.

366, 375-76, 99 S.Ct. 2345, 2350- 51, 60

L.Ed.2d 957 (1979 ).

FN5. The underlying torts in these three

examples are,  respectively, wrongfu l

termination, battery, and intentional infliction

of emotional distress.
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FN6. In Griffin, the Supreme Court exp licitly

avoided the question of whether section

1985(3) was within Congress' power under

section 5 of the Fourteenth Amendment. See

Griffin, 403 U.S. at 107, 91 S.Ct. at 1801.

FN7. The on ly way in which section 1985(3),

read broadly, could be un derstood as b eing

based on Cong ress' section 5 powers is if

Congress  had concluded tha t  s ta te

deprivations of equal protection were so

rampant that, as an extreme  prophylac tic

measure, it ne eded to  pass a statute  sweeping

broadly  enough to reach priva te individuals

involved in any tortious behavior. The

majority  makes no  showing--and I seriously

doubt that it could ma ke a showing --that this

was the case.

FN8. As the majority points out, see ante at

---- - ----, a number of other circuits have

interpreted section 1985(3) as providing a

remedy in federal court for conspiracies

arising out of a sex-based animus. None of

 these circuits , however, has

explained whence Congress derives the

authority to cre ate such a rem edy.

FN9. Indeed, such a reading of section

1985(3) would be so far removed from true

statutory interpretation as to be nothing more

than pure judicial activism, and c onseque ntly

a violation of the  constitutional doctrine of

separation of power s.

FN10. Of course, the plain language of the

statute also says nothing about discriminatory

animus; nevertheless, the Supreme Court has

read a discriminatory animus req uirement into

the statute. See Griffin, 403 U.S. at 102, 91

S.Ct. at 1798 (holding that proof of a violation

of section 19 85(3) re quires a sho wing of

"racial,  or perhaps otherwise class-based,

invidiously  discriminatory animus behind the

conspirators' action"). This limitation on

section 1985(3)--like the state actio n

limitation that the majority suggests--was

based on a need to keep the sta tute within

Congress' constitutional a uthority. See id. at

101-02, 91 S.Ct. at 1798. The discriminatory

animus requireme nt, however , was well

grounded in section 1985(3)'s legislative

history. In contrast, as I will discuss in this

section, the majority's state action requirement

is in  direct conflict with the statute's

legislative history and the dictates of the

Suprem e Court.

FN11. The statutory language argumen t is

made even more powerful when § 1 985(3 ) is

viewed in its original conte xt. Section 1985(3)

was enacted as § 2 of the Civil Rights Act of

1871, 1 7 Stat.  13. Section 1 of that Act--now

codified as 42 U.S .C. § 198 3--explic itly

requires that the alleged deprivation of

constitutional rights be "under color of state

law." Not only does this indicate that

Congress  was perfectly capable of including a

state action requirement if it so desired, but it

also suggests a statutory scheme in which § 1

(now § 1983) was aimed at state a ction while

§ 2 (now § 1 985(3 )) was aimed  primarily at

private  conduct. Under such a scheme, reading

a state action requirement into section 1985(3)

would  radically undermine congressional

intent.

FN12 . The ma jority opinion is  notably ber eft

of precedent for the proposition that state

action has any relevance in a section 1985(3)

claim--because, at least after Griffin, the re is

no such precedent to be found.

FN13. I also note the patent inconsistency of

reading a single statute as re quiring state

action in one situation (sex discrimination) but

not another (race discrimination). Such a

reading in essence converts section 1985(3)

into two statutes--one for race-based animus

that applies to all persons, and one for

sex-based animus that ap plies only to state

actors.

FN14. The ma jority steadfastly  resists the idea

that it might be reading a state action

requirement into section 1985(3). See ante at

---- n. 2. This  resistance results from a failure

by the majority to consider the consequences

of its reasoning. The majority's reasoning

seems to operate as follows: Section 1985(3)

applies to all conspiracies motivated by sex-

based animus; this  may be unconstitutional as

applied to private  conspiracies, but the

defendan ts lack standing to challenge the
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statute on that groun d becau se they are state

actors. Private defendants would of course

have standing to  raise such a challenge; if that

challenge were successful, we would have

created a scheme in which section 1985(3)

could  be used against state actors but not

against private conspirators. I cannot see the

difference between creating such a scheme

and imposing a state action requirement on

section 1985(3).  The fact that the

majoritycreates only half of the scheme today

does not alter the nature o f the scheme it is

creating.

FN1. By way of comp arison, a much more

populous United States, with a much larger

military, fighting worldwide, suffered a loss of

292,131 dead in W orld War II.

FN2. This case concerns the scope of the

cause of action made available by section

1985(3) to those injured by conspiracies

formed "for the pur pose of d epriving, either

directly or indirectly, any person or class of

persons of the equal protection of the laws,  or

of equal privileges and immunities under the

laws."

FN3. Plaintiff is a white woman. At its core,

the section was intended to protect blacks and

those who supp orted blac ks; thus, white

women, along with everyone else, are

doubtlessly  protected by the statute as long as

they are being conspired against on account of

helping a racial group. The question presented

in this case then is not whether women are

protected by the statute (they are), but whether

the statute extends protection to women (or to

anyone else) in this kind of case.

FN4. The Supreme Court in Scott was

unpersuaded by a "plainlanguage" argument

that conspiracies not based on race are

included in 1985(3). So am I.

The plain-language doctrine of statutory

interpretation is usually best to determine the

true intention of Congress,  but judges u sually

are looking at statutes enacted by--at least

roughly speaking--their own contemp oraries.

As contemporaries, we share with the

pertinent Congress basically the same

environment of circumstances and facts that

surrounded the enactme nt of the statute; and

when we see in the statute's words an

unambiguous plain meaning, we see that plain

meaning in the light of our shared

contemporary conditions. But as I have

observed, "[w]hen ... much older statutes are

being construed by modern courts, our

response as modern readers to the words of

the statute may not be what the words meant

to the Congr ess speaking  at a very different

time." United States v. Steele, 147 F.3d 1316,

1320-21 (11th Cir.1998) (en banc)

(Edmondson, J., concurring).

When we are looking at a sta tute that is almost

130 years-old, we know that, in the meantime,

conditions and ideas have changed; the

passage of time is enou gh to inject

considera ble uncertainty in  my mind about the

meaning of what the 18 71 Con gress said with

the statute. Just reading the  w o r d s

today is not enough to know what the words

used in 1871 meant to that Congress.

Congress's  intent at the time of the statute 's

enactment cannot be reliably ascertained

without taking into account the historical

context of the statute.

FN5. I do not say tha t the Sup rem e Co urt's

words in Scott can be read as a holding which

is binding on us, but the Court's words have

consequence. Furthermore, I agree with the

Supreme Court. The arguments made  to

support a constructi on of 1985(3) to extend

beyond race are not compelling.

Some argue that the section's protections track

the protections of the Equal Protection Clause

of the Fourteenth Amendment, which the

Supreme Court has construed to go beyond

race. But, section 1985 (3) does n ot actually

say (although it could have done so a la 42

U.S.C. § 1983) that it incorporates the

Fourteen th Amendment or the Constitution.

And the Fourteenth Amend ment was enacted

by a different Congress  (the 39th) than the

Congress  (the 42d) that enacted se ction

1985(3): words can  mean differe nt things to

different Congresses. In addition, the Supreme

Court has already said that "Equal Protection

Clause jurisprude nce is [not] au tomatically

incorporated into § 1985(3)." Bray v.

Alexand ria  Wom en's Health C linic,

506 U.S. 263 , 113 S.C t. 753, 761 n. 4, 122



-15-

L.Ed.2d 34 (1993). Even if one accepts that

the Congress in 1871 intended the words in

section 1985(3) to mean the same thing as the

Equal Protection Clause , it would seem that

the intention would be that the section's words

mean the same thing as the Equal Protection

Cla use 's words were understood to mean in

1871, which may we ll be different than what

we understand the Clause to mean to day.

Furthermore, section 1985(3) was enacted--at

least in substantial pa rt--on the basis of the

Thirteenth  Amendmen t, which deals d irectly

with the badg es and incid ents of "slave ry."

Others point out bits of legislative history that

they say show a broader intent. The legislative

history--which is filled with references to

freed slaves and the ir supporters and to the

Klan--is long. The  bits that might be  said to

point beyond race are very few and sho rt.

And, the statements of individual legislators

are not ordinarily given controlling effect. See,

e.g., Brock v. Pierce County, 476 U.S. 253,

106 S.Ct. 1834, 1840-41, 90 L.Ed.2d 248

(1986).

Some others say that, ev en if it is true that the

1871 Congress did not have in mind

discrimination against persons other than

black people when Congress enacted section

1985(3), it is proper to extend the statute to

cover reasonably comparable evils. They cite

Oncale  v. Sundowner  Offshore Services,

Inc., 523 U .S. 75, 11 8 S.Ct.  998, 140 L.Ed.2d

201 (1998). Oncale decided that a statute that

undoub tedly was enacted to prohibit sexual

discrimination reaches all kinds of sexual

discrimination, including male -on-male

discrimination. I say the Oncale reasoning

would  allow section 1985(3) to reach all kinds

of racial discrimination and not just

discrimination against black persons, although

former slaves were precisely who Co ngress

had in mind. But Oncale 's reasoning does not

license federal courts to start including a

whole  new category of discrimination within

a statute's coverage if Congress did not have

that kind of disc rimination in m ind at all.

Never has the Supreme Court decided whether

section 1985(3) extends beyond race to sex.

Therefore, stare decis is and similar

doctrines--which require courts to stand by

previously decided  matters--can d ictate

nothing to us. Still, some people take what

they might call a realist vie w, observin g that

several of the present members of the Supreme

Court have individually said--at one time or

another--that 1985(3) does cover conspiracies

other than those based on rac e. These

"realists" see the handwriting on the wall.

They predict the S upreme C ourt ultimately

will extend the statute to conspiracies base d

on sex and say, th erefore, that lowe r courts

should take the step now. I think that

predicting what the  S u p r e m e  C o u r t

will do in the future is hard. Justices are not

bound by their statements in concurrences or

dissents or in decisions while serving on lower

courts. More im portant,  our judicial duty, as I

understand our promises, is to study section

1985(3) using the usual lega l methods a nd to

d e c i d e t h e  ca s e  a c c o r d in g l y  a nd

independ ently. The job of a United States

Circuit Judge is not just to bet on which way

the Suprem e Court wil l come down later. I

think the nonbinding observations o f

individual Supreme Co urt justices are not so

much to be counted by us, as they are to be

weighed.

FN6. Quod dub itas, ne feceris. S.S. Pelou bet,

Legal Maxims 253 (1985 ); Black's Law

Dictionary, 1127 (5th Ed.1979).

FN7. By the way, although the Supreme Court

signaled in 1983 that it was by no means clear

that section 1985(3) reached beyond race,

Congress  in 1991--when it amended many

civil rights statutes--did  not expand the section

to mak e it p lain  that  now ada ys the sectio n's

coverage ought to go beyond race. But

Congress  has enacted other statutes that

prohibit  discrimination on the basis of sex in

a number of specific con texts.

FN1. Importantly, in none of the five separate

opinions in Bray did any of the Justices opine

that gender-based conspiracies were beyond

the reach of § 1985(3).

FN1. These four factors are (1) interrelation of

operations; (2) centralized control of labor

relations; (3) common management; and (4)

common ownership or financial control. See,

e.g., Radio &  Televis ion Broad. Technicians

Local Union 1264 v. Broadcast Serv. of
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Mobile, Inc., 380 U.S. 255, 256, 85 S.Ct. 876,

877, 13 L.Ed.2d 789  (1965).

FN2. The Second, Fifth, Sixth, Eighth, Ninth,

and Eleventh Circuits all employ the NLRB

test to determine whether private entities

should  be aggregated for Title VII p urposes.

See Majority Op. at ----. The Tenth Circuit

"ha[s] yet to adopt the [NLRB] single

employer test, having found  it unnecessar y in

several cases to  resolve the issue definitively,"

but it has not rejected the test. Lockard v.

Pizza Hut, Inc.,  Nos. 1998 WL 863978, at *5,

162 F.3d 1062 (10th Cir. 1998). The

remaining circuits apparently have not

addressed this issue.

FN3. The Eig hth Circuit was the first court to

use this test to decide  w h e t h e r  t w o

employers should be  aggregated  under T itle

VII. Baker v. Stuart Broadcasting Co., 560

F.2d 389 (8th Cir.1977).

FN4. This minor obstacle, however, has not

hindered district courts that have employed

this test where aggregation of government

entities was at issue. For example , in

Vandermeer,  the court applied this element of

the test by conside ring sub-factors such as

ability to raise revenue, division of funds,

independence of prope rty ownership ,

separation of accounting records, and payment

of bills and debts. 15 F.Supp.2d at 978. This

approach is not unlike that taken by the panel

in this case, which, in a nalyzing the fou rth

factor, recognized the extensive intermingling

of CRA an d City funds, including the facts

that the CRA  received tw o-thirds of its bud get,

and, on one o ccasion, an interest-free loan,

from the City. See Lyes v. City of Riviera

Beach, 126 F.3d 1380, 1387 (1997), opinion

vacated and reh'g en banc granted, 136 F.3d

1295 (11th Cir.1998).

FN5. The majority summarizes the first step in

the new standard it promulgates as follows:

"we begin with the presumption that

governmental subdivisions denominated as

separate  and distinct under state law should

not be aggreg ated for pu rposes of T itle VII."

Majo rity Op. at ----  (emphasis added).

This  formulation echoes the concerns the

majority  repeatedly expresses regarding the

implications of federalism and comity where

the state legislature has delineated government

entities as separate from one another. As I

read the majority o pinion, there fore, this

presumption only applies in a situation, such

as the one b efore us in this  case, in which the

state legislature created the entities in question

as "independent legal bodie s." Maj ority Op. at

----.

FN6. Courts frequently have observed that

under the NLRB test as applied in the Title

VII context, this factor should receive the

most weight. See Barbara Lindemann & Paul

Grossman, Employment Discrimination Law

1310 (Paul W. Ca ne, et al., eds.,  3d ed.1996).

FN7. See supra note  5 and acc ompan ying text.

FN8. The parties introduced two different

versions of the CRA  bylaws. Lyes's version

contained this language, b ut the appellees'

version, marked "Revised 11/17/9 3," did no t.

FN9. The majority finds this last piece of

evidence to be of little or no

significance given Smith's dual role at the

time. In downplaying the impor tance of this

incident, the majority ignores the fact that

Smith listed the CRA as a "department" of the

City on the form, a detail with broader

implications in terms of the level of CR A/City

integration than a simple  error in choosing the

wrong sheet of paper to complete an

evaluation. The ma jority also imprope rly

weighs this evidence: it is up to  the

factfinder--not this court--to decide the

significance of Smith's com mingling of C ity

and CRA activities. Although it is possible to

infer from the written performance review that

Smith mistakenly picked up a City form, or

perhaps that he had run out of CR A stationery,

and incorrectly l isted "CRA"  as a

"depar tment"  without realizing the potential

consequences of that act, it is also quite

plausible  that Smith himself was confused

about the division o f his duties as City

Manager and Executive Director of the CRA.

The latter scenar io st rengthe ns Lyes's

argument that the City and CRA were one

integrated organization for Title VII p urposes.
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FN10. See supra  note 9 and  accomp anying

text.

FN11. Again, the ma jority inappr opriately

weighs this evidence when it concludes that

"there was no indication that this review had

any binding  effect. Instead, it appears to

have been an effo rt to seek the o pinion of a

third party as to whether [the Executive

Director] had acted fairly in disciplining Lyes.

In this sense, [it] was not unlike seeking

advice from an exp ert in employment

relations."  Majority Op. at ---- (emphasis

added). This reaso ning is highly speculative.

No evidence regard ing the impac t of this

review appears in the record, and therefore its

effect on the aggre gation question is an issue

for the factfinder. N or does the  record ind icate

the reason the Executive Director asked for

the review; thus, the purpose for which he

sought the person nel directo r's opinion also

was a matter for the factfinder to decide.

There simply is no basis in the record from

which unequivocally to conclude that when

the city p erso nne l dir ecto r rev iewe d Ly es's

discipline, he provided nothing more than

non-binding, independent expert adv ice to the

Executive Director.


