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 Inmate sued correctional official under § 1983,

alleging that official had inte ntionally misdelivered

boxes containing inmate's legal papers and personal

possessions. The United States District Court for the

District of Columbia, Royce C. Lamberth, J., denied

official's motion for summary judgment and for

dismissal,  and official appealed. The Court of Appeals,

District of Columb ia Circuit, 951  F.2d 13 14, affirmed

and remanded. On remand, after inmate amended

complaint, the District Court, 844 F.Supp. 795,

dismissed claims, and inmate appealed. The Court of

Appeals,  72 F.3d  919, a ffirmed dismissal of two of

inmate's claims and suggested that dismissal of third

claim should be heard en banc. On rehearing en banc,

the Court of Appeals, 93 F.3d 813, vacated in part and

remanded. Certiorari was granted. The Supreme Court,

Justice Stevens, held  that plaintiff bringing

constitutional action against government official for

damages,  for which official's improper motive is

necessary element, need not adduce clear and

convincing evidence o f imprope r motive in or der to

defeat official's mo tion for summ ary judgme nt.

 Judgment of the Court of App eals vacated, and case

remanded.

 Justice Kennedy filed a concurring opinion.

 Chief Justice Rehnquist filed a dissenting opinion in

which Justice O'Connor joined.

 Justice Scalia filed a dissenting opinion in which

Justice Thomas joined.

 93 F.3d 813, vacated and remanded.

 STEVE NS, J., delivered the opinion of the Court, in

which KENNEDY , SOUTE R, GINSBU RG, and

BREYER, JJ., joined. KENNEDY, J., filed a

concurring opinion. REHNQUIST, C. J., filed a

dissenting opinion, in which O'CONNOR, J., joined.

SCALIA, J., filed a dissenting opinion, in which

THOMAS, J., joined.

 Daniel M. Schember, Wa shington, DC, for petitioner.

 Walter A. Smith, Jr., Atlanta, GA , for respondents.

 Jeffrey P. Minear, Washington, DC, for United States

as amicus cu riae by spec ial leave of the C ourt.

 Justice STEVE NS delivered the opinion o f the Court.

 Petitioner, a long-time prison inmate, seeks damages

from a corrections officer based on a constitutional

claim that requires proof of improper motive. The broad

question presented is whether the courts of appeals may

craft special procedura l rules for such cases to protect

public  servants from the burdens of trial and discovery

that may impair the performance of their official duties.

The more specific que stion is whether, a t least in cases

brought by prisoners, the plaintiff must adduce clear

and convincing evidence of improper motive in order to

defeat a mo tion for summ ary judgme nt.

I

 Petitioner is serving a life sentence in the District of

Columbia 's correctional system. During his confinement

he has filed several lawsuits and has assisted other

prisoners with their cases. He has also provided

interviews to reporters who have written news stories

about prison conditions. He is a litigious and outspoken

prisoner.

 The events that gave rise to this case  occurred in 1988

and 1989. Because of overcrowding in the District of

Columb ia prison in Lorton, Virginia, petitioner and

other inmates were transferred to the  county jail in

Spokane, Washington. T hereafter, he was moved , first

to a Washington State p rison, later to a fac ility in

Cameron, Missour i, next back to  Lorton, then  to

Petersburg, Virginia, and ultimately to the federal

prison in Marianna, Florida. Three boxes co ntaining his

personal belongings, including legal materials, were

transferred separately. When the District of Colum bia

Department of Corrections received the boxes from the

Washington State facility, respo ndent, a D istrict

correctional offi cer , ask ed p etiti one r's brother-in-law to

pick them up rath er than send ing them dire ctly to
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pet itio ner 's next destination. The boxes were ultimately

shipped to Marianna by petitioner's mother, at

petitioner's  expense, but he was initially denied

permission to receive them because  they had been sent

outside official prison channels. He finally recovered

the property several months after his arrival in Florida.

 Petitioner co ntends that resp ondent d eliberately

misdirected the boxes to  punish him for exercising his

First Amendment rights and to deter similar conduct in

the future. Beyond generalized allegations of

responde nt's  hostility, he alleges sp ecific incidents in

which his protected speech had provoked her.1 His

claimed injury caused  by the delay in re ceiving his

boxes includes the costs of having the boxes shipped

and purchasing new clothes and other items in the

interim, as well as menta l and emo tional distress.

Respondent denies any retaliatory motive and asse rts

that she entrusted  the prope rty to petition er's

brother-in-law, who was also a District of Co lumbia

corrections employee, in order to ensure its prompt and

safe delivery.

 *4 Although the  factual dispute  is relatively simple, it

engendered litigation that has been both protracted and

complex. We shall briefly describe the proceedings that

led to the en banc Court of Appeals decision that we are

reviewing, and then summarize that decision.

 The Early Proceedings

 Petitioner filed suit against respondent and the District

of Columbia seeking damages under 42 U.S.C. § 1983.2

The principal theory advance d in his original complaint

was that respondent had diverted the boxes containing

his legal materials in order to interfer e with his

constitutional right of access to the courts.

 Prior to discovery, respondent, relying in part on a

qualified immunity defense, moved for dismissal of the

complaint or summa ry judgmen t. The motion was

denied and respondent appealed, arguing, first, that the

complaint did not allege a violation of any

constitutional right that was clearly established at the

time of her acts; and, second, that the complaint "failed

to satisfy the 'heightened plea ding standa rd' that this

circuit applies to damage actions against government

officials." 951 F.2d 1314, 1316 (C.A.D.C.1991 ).

 The Co urt of App eals agreed  with petitioner tha t his

constitutional right of access to the courts was well

established in 1989, and that his  allegations of wrongful

intent were sufficiently de tailed and sp ecific to

withstand a motion to dismiss even under the C ircu it's

"heightened pleading standard." Id., at 1318, 1321. The

court concluded, however, that the allegations of actual

injury to his ability to litigate were insufficient under

that standard; accordingly, the complaint should have

been dismissed. Id., at 1321-1322. Because the

contours of the pleading standard had been  clarified in

a decision announce d while the ca se was on ap peal,  see

Hunter v. District of Columbia, 943 F.2d 69

(C.A.D.C.1991),  the court concluded that petitioner

should be allowed to replead.

 On remand, p etitioner filed an a mended  compla int

adding more detail to support his access claim  and also

adding two new claims: a due process claim and the

claim that  resp ond ent's  alleged diversion of his prope rty

was motivated by an intent to retaliate against him for

exercising his First Amendment rights. The District

Court dismissed the amended complaint because the

court access claim and the due process claim were

legally insufficient, and because the First Amendment

retaliation claim did not allege "direct evidence of

unconsti tutional motive." 844 F.Supp. 795, 802

(D.D.C.1994).  The dism issal was, in effect, mandated

by prior decisions of the Court of Appeals holding that

allegations of circumstantial evidence of such a

motivation were insufficient to withstand a  motion to

1 In 1986, petitioner had invited a

Washington Post reporter to visit the Lorton prison

and obtained a visitor application for the reporter,

whic h re sult ed in a fr ont -page a rtic le on the  pris on's

overcrowding "crisis." Respondent had approved the

visi tor a ppl icat ion , whi ch d id not d isclose  the v isito r's

affiliation with the newspaper; she allegedly accused

petitioner of tric king her and  threatened  to make life

"as hard fo r him as pos sible." Ap p. to Pet. for C ert.

178a. Petitioner also alleges that when he had

complain ed in 198 8 about inv asions of priv acy,

resp ond ent t old  him, "Y ou'r e a p riso ner , you  don 't

have any rights." Id., at 179a. Later in 1988, after

another front-page Washington Post article quoted

petitioner as saying that litigious prisoners had been

"handp icked" for  transfer to Sp okane "s o our lawsu its

will be dismissed on procedural grounds," respondent

allegedly referr ed to him as  a "legal troub lemaker."

Id., at 180a-181a.
2 Omitted



-3-

dismiss. See Martin v. D.C. Metropolitan Police

Departm ent, 812 F.2d 1425, 1435 (C.A.D .C.1987);

Siegert v.  Gilley, 895 F.2d 797 , 800-802

(C.A.D.C.1990),  aff'd. on other grounds, 500 U.S. 226,

111 S.Ct. 1789, 114 L.Ed.2d  277 (1991).

 The En Banc Pro ceeding

 *5 A panel o f the Court of A ppeals affirm ed the

dismissal of the first two claims but suggested that the

entire court should review the dismissal of the First

Amendment retaliation claim. Accordingly, the en banc

court ordered the parties to file briefs addressing five

specific questions, two of which concerned the power

of the Circuit to supplement the Federal R ules of Civil

Procedure with special pleading requirements for

plaintiffs bringing civil r ights claims aga inst

Government officials,3 and two of which concerned

possible  special grounds for granting defense motions

for summary judgment in cases "where the unlawfulness

depends on the actor 's unconstitutional m otive." 4 The

fifth was a catch-all question that asked the parties

whether there are "any alternative devices which protect

defendants  with qualified immunity, in cases of

constitutional tort depending on the defendant's motive

or intent, from the costs of litigation?" App. to Pet. for

Cert. 109a.

 The en banc court responded to these questions in five

separate  opinions. A  majority of the judges a ppear to

have agreed on these four propositions: (1) the case

should  be reman ded to the D istrict Court for further

proceedings;  (2) the plaintiff do es not have to  satisfy

any heightened  pleading re quiremen t, and may rely on

circumstantial as well as direct evidence;5 (3) in order

to prevail in an unconstitutional-motive case, the

plaintiff must establish that motive by clear and

convincing evidence; and (4) special procedures to

protect defendan ts from the co sts of litigation in

unconstitutional-motive cases are req uired by the

reasoning in this Court's opin ion in Harlo w v.

Fitzgerald, 457 U.S. 800, 102 S.Ct. 2727, 73 L.Ed.2d

396 (1982).

 The primary op inion, written by Judge W illiams,

announced two principal conclusions: "First, we think

Harlow allows an official to get summary judgment

resolution of the qualified im munity issue, including the

question of the official's state of mind, before the

plaintiff has engaged in discovery on that issue. Second,

3 The first two questions asked:

"1. In cases where plaintiffs bring civil rights claims

against Government officials who assert qualified

immunity, may this circuit supplement the Federal

Rules of Civ il Proced ure by requ iring plaintiffs to

satisfy a heightened  pleading re quiremen t in their

complaint or face dismissal prior to discovery? If so,

should it be done?

"2. May this circuit require that plaintiffs who allege

that Government officials acted with unconstitutional

intent plead direct, as opposed to circumstantial

evidence of that intent? If so, should it be done?"

App. to Pet. for Cert. 108a.

4 The questions regarding summary

judgment asked:

"3. In claims of constitutional tort where the

unlawfulness depends on the actor's unconstitutional

motive and  the defenda nt enjoys qua lified immunity,

should the court grant a defense motion for summary

judgment, made before plaintiff has conducted

discovery, if the plaintiff has failed to adduce

evidence  from which the  fact finder cou ld reasona bly

infer the illicit motive? See Harlow v. Fitzgerald, 457

U.S. 800, 815-18, 102 S.Ct. 2727, 2736-2738, 73

L.Ed.2d 396 (1982); Elliott v. Thomas, 937 F.2d 338,

345-46 (7th Cir.1991)?

"4. In claims of constitutional tort where the

unlawfulness depends on the actor's unconstitutional

motive and  the defenda nt enjoys qua lified immunity,

are there any circumstances, apart from national

security issues of the sort at stake in Halperin v.

Kissinger, 807 F.2d 180, 184-85 (D.C.Cir.1986 ),

where the court should grant a defense motion for

summary judgment on a showing by the defendant

such that a rea sonable ju ry would nec essarily

conclude  that the defend ant's stated motiva tion 'would

have been reasonable'? Id. at 188; see also id. at 189

(summary ju dgment wa rranted whe re no reaso nable

jury could find  that 'it was objective ly unreasona ble

for the defendants' to be acting for stated, innocent

motives)." Id., at 108a-109a.

5 On this point, the court disavowed its prior

direct-evidence rule of Martin v. D.C. Metropolitan

Police Department, 812 F.2d 1425, 1435

(C.A.D.C.1987), and Siegert v. Gilley, 895 F.2d 797,

800-802 (C.A.D.C.1990), aff'd. on other grounds, 500

U.S. 226, 111 S.Ct. 1789, 114 L .Ed.2d 277 (1991).
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we believe that unless the plaintiff offers clear and

convincing evidence on the state-of-mind issue at

summary judgment and trial, judgment or directed

verdict (as appropriate) should be granted for the

individual defendant. "  93  F .3d  81 3 ,  815

(C.A.D.C.1996).

 Judge Silb erman criticiz ed Judge  Williams' approach

as confusing, id., at 8 33,  and  sugg este d that H arlo w's

reasoning pointed to  a "more  straightforward  solution,"

id., at 834. In his opinion, whenever a defendant asserts

a legitimate motive for his or her action, only an

objective inquiry into pretextuality should be allowed.

"If the facts establish that the purported motivation

would  have been reasonable, the defendant is entitled to

qualified immunity." Ibid.

 *6 Judge Ginsburg  agreed with th e decision to  impose

a clear and c onvincing sta ndard o f proof on the

unconstitutional motive issue, but he could not accept

Judge Williams' new requirement that the District Court

must "grant summary judgment prior to discovery

unless the plaintiff already has in hand" sufficient

evidence to satisfy that standard. Id., at 839. He

described that innovation as "a rather bold intrusion

into the district court's management of the fact-finding

process"  that would re sult in the defeat of meritorious

claims and "invite a n increase in the number of

constitutional torts that are committed." Ibid. He wou ld

allow limited discovery on a proper showing before

ruling on a summary judgment motion, but noted that in

cases involving qualified immunity it would  be an abuse

of discretion for the trial judge to fail to consider, not

only the interests of the parties, "but also the social

costs associated  with discovery had  against a

government official." Id., at 84 0. With  reference to the

case at hand, he expressed the view that if petitioner

could  not show that discovery might reveal more than

already appeared in the record, summary judgment

would  be appropriate without any discovery. Id., at

841-844.

 Judge Henderson "fully" endorsed the plurality's new

clear and convincing evidence standard, but thought

that it was a mistake for her colleagues to hear this case

en banc because the record  already ma de it abund antly

clear that petitioner's claim has no merit. Id., at

844-845.

 Chief Judge Edwards, joined by four other judges,

criticized the majority for  " 'crossing the line between

adjudication and legislation.' " Id., at 847 (quoting

Frankfurter, Some Reflections on the Reading of

Statutes, 47 Colu m. L. Rev 5 27, 535  (1947) ). He

expressed the view that the new evidentiary standards

were unauthorize d by statute or  precede nt and "wo uld

make it all but certain that an entire category of

constitutional tort claims against government

officials--whether or not merito rious--would  never be

able to survive a defendant's assertion of qualified

immunity." Ibid.

 The different views expressed in those five opinions

attest to the importance of both the underlying issue and

a correct understanding of the relationship between our

holding in Harlow v. Fitzgerald, 457 U.S. 800, 102

S.Ct. 2727, 7 3 L.Ed.2 d 396 (1 982), and  the plaintiff's

burden when his or her entitlement to relief depends on

proof of an improper motive. Despite the relative

unimporta nce of the facts of this particular case, we

therefore decided to grant certiorari. 520 U.S. ----, 117

S.Ct. 2451, 138 L.Ed.2d 210  (1997).

II

 The Co urt of App eals' requirem ent of clear and

convincing evidence of improper motive is that  cou rt's

latest effort to add ress a poten tially serious pro blem:

because an official's state of mind is  "easy to allege and

hard to disprove," insubstantial claims that turn on

improper intent may be less amenable to summary

dispositio n than other types of claims against

government officials. 93 F.3d, at 816, 821. T his

category of claims therefore implicates obvious

concerns with the social costs of subjecting pub lic

officials to discovery and trial, as well as liability for

damages.  The other Courts of Appeals have also

grappled with this problem, but none has adopted a

heightened burden of proof. S ee id., at 851 -852, n. 7

(Edwards,  C.J., concurring in judgment) (citing cases).

 *7 The new rule established in this case is not limited

to suits by prisoners against local officials, but applies

to all classes of plaintiffs bringing damages actions

against any government official, whether fed eral, state

or local. See B utz v. Econ omou, 4 38 U.S. 478,

500-504, 98 S.Ct. 2894, 2907-2910, 57 L.Ed.2d 895

(1978). The heightened b urden of proof ap plies,

moreover, to the wide ar ray of different federal law

claims for which an o fficial's motive is a necessary

element,  such as claims of race and gender

discrimination in violation of the Equal Protection
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Clause,6 cruel and unusual punishment in violation of

the Eighth Amendment,7 and termination of

employment based on political affiliation in violation of

the First Amendment, 8 as well as retaliation for the

exercise of free speech or other constitutional rights.9 A

bare majority of the Court of Appeals regarded  this

sweeping rule as a necessary corollary to our opinion in

Harlow.

 There is, o f course, an im portant diffe rence between

the holding in a case and the reasoning that sup ports

that holding. We shall, therefore, begin by explaining

why our holding in Harlow does not resolve the issue

presented in this case--indeed, it does not even address

any question concerning the plaintiff's affirmative case.

We shall then consider whether the reasoning in that

opinion nevertheless supports the conclusion reached

by the Court of App eals.

 Harlow's Specific Holding

 In 1968, A. Ernest Fitzgerald testified before a

congressional subcom mittee about technical difficulties

and excessive co sts incurred in the  develop ment of a

new transport p lane. His  testimony was widely reported

and evidently embarrassed his superiors in the

Department of Defense. In 1970 , his job as a

management analyst with the D epartmen t of the Air

Force was eliminated in a "departmental reorganization

and reduction in force." Nixon v. Fitzgerald, 457 U.S.

731, 733, 10 2 S.Ct. 26 90, 269 3, 73 L.Ed.2d 349

(1982). After the conclusion of extended proceedings

before the Civil Servic e Comm ission in 1973,

Fitzgerald  filed suit against the President of the United

States and some of his aides alleging that they had

eliminated his job in retaliation for his testimony. He

sought damages on both statutory grounds and "in a

direct action under the Constitution." Id., at 748, 102

S.Ct., at 2700 . When  his charges we re reviewed  in this

Court,  we consid ered the defe ndants' claims to

immunity  in two separate opinions. In Nixon v.

Fitzgerald, we held that a former President is entitled to

absolute  immunity from  damage s liability predicated on

conduct within the scope of his official duties. Id., at

749, 102 S.Ct., at 2701. In Harlow v. Fitzgerald, 457

U.S. 800, 1 02 S.Ct. 2727, 73 L.Ed.2d 396 (1982), we

held that the senior aides and advisors of the President

were not entitled to a bsolute imm unity, id., at 808-813,

102 S.Ct., at 2732-2736, but instead were protected by

a "qualified immunity standard that would permit the

defeat of insubstantial cla ims without reso rt to trial."

Id., at 813, 102 S.Ct., at 2736.

 *8 Our definition of that qualified immunity standard

was informed by three propositions that had been

established by earlier cases. First, in Gomez v. Toledo,

446 U.S. 635, 639-641, 100 S.Ct. 1920, 1923-1924, 64

L.Ed.2d 572 (1980),  we held that qualified imm unity is

an affirmative defense and that "the burden of pleading

it rests with the defendant." Second, in Butz v.

Economou,  438 U.S., at 503-504, 98 S.Ct., at

2909-2910, we determined that the scope of that

defense was the same  in actions again st state officials

under 42 U.S.C. § 1983 and in actions against federal

officials under the Federal Constitution, and that in bo th

types of actions the courts are "competent to determine

the approp riate level of imm unity." Third, in Scheuer v.

Rhodes,  416 U.S . 232, 94 S.Ct. 1683, 40 L.Ed.2d 90

(1974), we presumed that the de fense protects all

officers in the executive branch of government

performing discretionar y functions, id.,  at 245-248, 94

S.Ct., at 1691-1692, but held that the presumption was

rebuttable, id., at 249-250, 94 S.Ct., at 1692- 1693.

 The actual scope of the defense had been the subject of

debate  within the Court in Wood v. Strickland, 420

U.S. 308, 95 S.Ct. 992, 43 L.Ed.2d 214 (1975), a case

involving a constitutiona l claim against the members of

a school bo ard. A bare maj ority in that case concluded

that the plaintiff could overcome the defense of

qualified immunity in two d ifferent ways, either if ( 1)

the defendan t "knew or r easonab ly should  have known

that the action he took within his sphere of official

responsib ility would violate the constitutional rights of

6 Washington v. Davis, 426 U.S. 229,

239-248, 96 S.Ct. 2040, 2047- 2052, 48 L.Ed.2d 597

(1976) (race); Personnel Administrator of Mass. v.

Feeney, 442 U.S. 256, 274, 99 S.Ct. 2282,

2293-2294, 60 L.Ed .2d 870 (1979) (gender).

7 Farmer v. Brennan, 511 U.S. 825,

835-840, 114 S.Ct. 1970, 1977- 1980, 128 L.Ed.2d

811 (1994).

8 Branti v. Finkel, 445 U.S. 507, 513-517,

100 S.Ct. 1287, 1292- 129 4, 63 L.Ed.2d 574 (198 0).

9 E.g., Pickering v. Board of Ed. of

Township High School Dist. 205, Will Cty., 391 U.S.

563, 574, 88 S.Ct. 1731, 1737-1738, 20 L.Ed.2d 811

(1968).
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the student affected," or (2) "he took the action with the

malicious intention to cause a deprivation of

constitutional rights or other injury to the student."  Id.,

at 322, 95  S.Ct., at 100 1. In dissent, Ju stice Powe ll

argued that the majority's standard was too demanding

of public officials, but his proposed standard, like the

majority's, included both an objective and a subjective

compo nent. In his view, our opinion in Scheuer had

established this standard: "whether in light of the

discretion and responsibilities of his office, and under

all of the circumstances as they appeared at the time,

the officer acted reasonably and in good faith." Id., at

330, 95 S.Ct., at 1005 (emphasis added).

 [1] In Harlow, the Court reached a consensus on the

proper formulation of the standard for judging the

defense of qualified immunity. Speaking for the Cou rt,

Justice Powell announced a single objective standard:

"Consiste ntly with the balance at which we aimed in

Butz, we conclude toda y that bare allegations of

malice should no t suffice to subject government

officials either to the costs of trial or to the burdens

of broad-re aching disco very. We  therefore ho ld that

government officials performing discretionary

functions generally are shielded from liability for

civil damages insofar as their conduct does not

violate clearly established statutory or constitutional

rights of which a reasonable person would have

known."  Harlow, 457 U.S., at 817-818, 102 S.Ct., at

2738.

 *9 Under that standard, a defense of qualified

immunity may not be rebutted by evidence that the

defend ant's  conduct was malicious o r otherwise

imprope rly motivated. Evidence concerning the

defend ant's  subjective intent is simply irrelevant to that

defense.

 Our holding that "bare allegations of malice" cannot

overcome the qualified immunity defense did not

implicate  the elements  of th e pl aint iff's  initial burden of

proving a constitutional violation. It is obvious, of

course, that bare allegations of malice would not suffice

to establish a constitutional claim. It is equally clear

that an essential element of some constitutional claims

is a charge that the defendant's conduct was imprope rly

motivated. For example, A. Ernest Fit zge rald 's

constitutional claims against P resident N ixon and h is

aides were based on the theory that they had retaliated

against him for speaking out on a matter of pu blic

concern.10 Our consideration of the immunity issues in

both the Nixon case and in Harlow itself assumed that

Fitzgerald would be entitled to prevail but for the

immunity defenses.11 Thus, although evidence of

improper motive is irrelev ant on the issue of qualified

immunity,  it may be an essential component of the

pla intif f's affirmative case. Our holding in Harlow,

which related only to the scope of an affirmative

defense, provides no support for making any change in

the nature of the pla intiff's burden of pr oving a

constitutional violation.

 Nevertheless, the en banc court's ruling makes just such

a change in t he p lain tiff's  cau se o f act ion . Th e co urt's

clear and convincing evidence req uirement ap plies to

the pla intif f's showing of improper intent (a pure issue

of fact), not to the separate qualified immunity question

10 The reason why such retaliation offends

the Constitution is that it threatens to inhibit exercise

of the protected right. Pickering, 391 U.S., at 574, 88

S.Ct., at 1737-1738. Retaliation is thus akin to an

"unconstitutional condition" demanded for the receipt

of a government- provided benefit. See Perry v.

Sindermann, 408 U.S. 593, 597, 92 S.Ct. 2694,

2697-2698, 33 L.Ed .2d 570 (1972).

11 See Siegert v. Gilley, 500 U.S. 226, 232,

111 S.Ct. 1789, 1793, 114 L.Ed.2d 277 (1991)

(observing that "the determination of whether the

plaintiff has asserted a violation of a constitutional

right at all" is a "necessary concomitant" to the

threshold immunity question). Indeed, when Justice

GINS BUR G was a jud ge on the D istrict of Colum bia

Circuit, she commented:

"Had  the Court [in H arlow ] intend ed its

formulation  of the qualified  immunity

defense to foreclose all inquiry into the

defendants' state of mind, the Court might

have instructed the entry of judgment for

defendants Harlow and Butterfield on the

constitutional claim without further ado. In

fact, the Court returned the case to the

district court in an  open-end ed reman d, a

disposition hardly consistent with a firm

intent to delete the state of mind inquiry

from every c onstitutional tor t calculus."

Martin, 812 F.2d, at 1432. This correct

understanding explains why Harlow does not

support the change in the law advocated by

THE  CHIE F JUST ICE, po st.
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whether the official's alleged co nduct violate d clearly

established law, which is an " essentially legal question."

Mitchell v. Forsyth, 472 U.S. 511, 526-52 9, 105 S .Ct.

2806, 2815-2817, 86 L.Ed.2d 411 (1985); see Gomez,

446 U.S., at 640, 100 S.Ct., at 1924 ("[T]his Court has

never indicated tha t qualified imm unity is relevant to

the existence of the plaintiff's cause of action"). Indeed,

the court's heightened proof stand ard logically sh ould

govern even if the official ne ver asserts an im munity

defense. See 93 F.3d, at 815, 838. Such a rule is not

required by the holding in Harlow.

 The Reasoning in Harlow

 Two reasons that are explicit in our opinion in Harlow,

together with a third that is implicit in the holding,

amply justified Harlow 's reformulation of the qualified

immunity  defense. First, there is a strong public interest

in protecting public officials from the costs associated

with the defense of dama ges actions.12 That interes t is

best served by a defense that permits insubstantial

lawsuits to be quickly terminated. Second, allegations

of subjective motivation might have been used to shield

baseless lawsuits from summary ju dgment.  457 U.S., at

817-818, 102 S.C t., at 2737- 2 738. T he objective

standard, in contrast, raises questions concerning the

state of the law at the time of the challenged

conduct--questions that normally can be resolved on

summary judgment. Third, focusing on "the objective

legal reasonab leness of an official's acts," id., at 819,

102 S.Ct., at 2739, avoids the unfairness of imposing

liability on a defendant who "could not reasonably be

expected to anticipate subsequent legal developments,

nor ... fairly be said to 'know' that the law forbade

conduct not previously identified as unlawful," id., at

818, 102 S.Ct., at 2738.13 That unfairness may be

present even when the official cond uct is motivated , in

part, by hostility to the  plaintiff.

 *10 This last rationale of fairness does not provide any

justification for the impo sition of specia l burdens on

plaintiffs who allege m isconduc t that was plain ly

unlawful when it occu rred. W hile there is obv ious

unfairness in imposing liability--indeed, even in

compelling the defenda nt to bear the burdens of

discovery and trial--for engaging in conduct that was

objective ly reasonable when it occurred, no such

unfairness can be attrib uted to  holding one acco untable

for actions that she knew, or should have known,

violated the constitutional rights of the plaintiff. Harlow

itself said as much: "If the law was c learly established,

the immunity defense ordinarily should fail, since a

reasonably competent public official should know the

law governing h is conduct." Id., at 818-81 9, 102 S .Ct.,

at 2738; see also Butz, 438 U.S., at 506, 98 S.Ct., at

2911 ("[I]t is not unfair to  hold liable the  official who

knows or should  know he is acting outside the law....").

 The first two reasons under lying our hold ing in

Harlow, however, would provide support for a

procedural rule that makes it ha rder for any p laintiff,

especially one whose constitutional claim requires proof

of an improper motive, to survive a motion for

summary judgmen t. But there are  counterva iling

concerns that must be considered before concluding that

the balance struck in the context of defining an

affirmative defense is also appropriate when evaluating

the elements of the  plaintiff's cause of a ction. In

Harlow, we expressly noted the need for such a balance

"between the evils inevitable in any available

alternative."  457 U.S., at 813-814, 102 S.Ct., at 2736.

12  "These social costs include the expenses

of litigation, the diversion of official energy from

pressing pu blic issues, and  the deterren ce of able

citizens from a cceptanc e of public o ffice. Finally,

there is the dan ger that fear of b eing sued will

'dampen the ardor of all but the most resolute, or the

most irresponsible [public officials], in the

unflinching discharge of their duties.' Gregoire v.

Biddle, 177 F.2d 579, 581 (C.A.2 1949), cert. denied,

339 U .S. 949, 7 0 S.Ct. 80 3, 94 L.E d. 1363  (1950) ."

Harlow, 457 U.S., at 814, 102 S.Ct., at 2736.

13 Our opinion in Scheuer v. Rhodes, 416

U.S. 232, 94 S.Ct. 1683, 40 L.Ed.2d  90 (1974),

explicitly identified fairness as an important concern:

"This officia l immunity app arently rested, in its

genesis, on two mutually dependent rationales: (1) the

injustice, particularly in the absence of bad faith, of

subjecting to liability an officer who is required, by

the legal obligations of his position, to exercise

discretion; (2) the danger that the threat of such

liability would d eter his willingness to  execute his

office with the decisiveness and the judgment

required by the public good." Id., at 239-240, 94

S.Ct., at 168 8 (footno te omitted). F airness alone  is

not, howev er, a sufficient reaso n for the immu nity

defense, and  thus does no t justify its extension to

private parties. Wyatt v. Cole, 504 U.S. 158, 168, 112

S.Ct. 1827, 1833, 118 L.Ed.2d  504 (1992).
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We further emphasized: "In situations of abuse of

office, an action for damages may offer the only

realistic avenue for v indication of constitutional

guarantees."  Id., at 814, 1 02 S.Ct., at 2 736. So cial costs

that adequately justified the elimination of the

subjective component of an affirmative defense do not

necessarily  justify serious limitations upon  "the only

realistic" remedy for the violation of constitutional

guarantees.

 [2] There are several reasons why we believe that here,

unlike Harlow, t he proper ba lance doe s not justify a

judicial revision of the law to bar claims that depend on

proof of an official's motive. Initially, there is an

important distinction between the "bare allegations of

malice" that would have provided the basis for rebutting

a qualified immunity defense under Wood v. Strickland

and the allegations of inte nt that are essen tial elements

of certain constitutional claims. Under Wood, the mere

allegation of intent to cause any "other injury," not just

a deprivatio n of constitution al rights, would have

permitted an open-e nded inq uiry into subjec tive

motivation. 420 U.S., at 322, 95 S.Ct., at 1000-1001.

When intent is an element of a constitutional violation,

however, the primary foc us is not on any p ossible

animus directed at the plaintiff; rather, it is more

specific, such as an intent to disadvantage all members

of a class that includes the plaintiff, see, e.g.,

Washington v. Davis, 426 U.S. 229, 239-248, 96 S.Ct.

2040, 2047-2 052, 48  L.Ed.2d  597 (19 76), or to deter

public  comme nt on a spec ific issue of public

importance. Thus, in Harlow, hostility to the content of

Fitz gerald 's testimony, rather than an intent to cause

him harm, was the  relevant com ponent o f the

constitutional claim. In this case, proof that respondent

diverted the plaintiff's boxes because sh e hated him

would  not necessa rily demonstrate that she was

responding to his public comments about prison

conditions, although under Wood such evidence might

have rebutted the qualified immunity defense.

 *11 Moreo ver, existing law a lready prev ents this more

narrow element of unconstitutional motive from

automatica lly carrying a pla intiff to trial. The imm unity

standard in Harlow itse lf eliminates all motive-based

claims in which the official's conduc t did not viola te

clearly established law. Even when the general rule has

long been clearly established (for instance, the First

Amendment bars retaliation for protected speech), the

substantive legal doctrine on which the plaintiff relies

may facilitate summary judgment in two different ways.

First, there may be doubt as to the illegality of the

defendant's particular conduct (for instance, whether a

pla intif f's speech was on a matter of public concern).

See generally Anderson v. Creighton, 483 U.S. 635,

640-641, 107 S.Ct. 3034, 3039-3040, 97 L.Ed.2d 523

(1987). Second, at least with certain types of claims,

proof of an improper motive is not sufficient to

establish a constitutional violation--there must also be

evidence of causation. A ccording ly, when a pub lic

employee shows that protected spee ch was a

"motivating factor" in an adverse  employment decision,

the employer  still prevails by sho wing that it would

have reached th e same de cision in the absence of the

protected conduct. Mt. Healthy City Bd. of Ed. v.

Doyle, 429 U .S. 274, 2 87, 97 S .Ct. 568, 5 76, 50

L.Ed.2d 471 (1977). Furthermore, various procedural

mechanisms already enable trial judges to weed out

baseless claims that feature a subjective element, as we

explain in more detail in Part IV, infra.14

 Thus, unlike the subjective component of the immunity

defense eliminated by  Harlow, the improper intent

element of various causes of action should not

ordinarily  preclude summary disp osition of

insubstantial claims. The reasoning in H arlow, like its

specific  holding, does not justify a rule that places a

thumb on the defendant's side of the scales when the

merits of a claim that the defendant knowingly  violated

the law are being  resolved. A nd, a fortiori, the policy

concerns underlying Harlow do not support Justice

SCA LIA 's unprecedented prop osal to immu nize all

officials whose co nduct is "ob jectively valid,"

14 These various protections may not

entirely foreclose discovery on the issue of motive,

and the Court of Appeals adopted its heightened

proof standard in large part to facilitate the resolution

of summary judgment motions before any discovery

at all. Discovery involving public officials is indeed

one of the evils that Harlow aimed to address, but

neither that op inion nor sub sequent de cisions create

an immunity fro m all discove ry. Harlow so ught to

protect officials from the costs of "broad- reaching"

discovery, 457 U.S., at 818, 102 S.Ct., at 2738, and

we have since recognized that limited discovery may

sometimes be necessary before the district court can

resolve a motion for summary judgment based on

qualified immunity. Anderson v. Creighton, 483 U.S.

635, 646, n. 6, 107 S.Ct. 3034, 3042, n. 6 97 L.Ed.2d

523 (1987); see also Mitchell v. Forsyth, 472 U.S.

511, 526, 105 S.Ct. 2806, 2815-2816, 86 L.Ed.2d

411 (1985).
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regardless of improper intent, see post, at 2.

III

 In fashioning a special rule for constitutional claims

that require proof of improper intent, the judges of the

Court of Appeals relied almost entirely on our opinion

in Harlow, and on the specific policy concerns that we

identified in that opinion. As we have explained, neither

that case nor those conc erns warran t the wholesale

change in the law that they have espoused. Without

such precede ntial ground ing, for the cou rts of appea ls

or this Court to change the burden of proof for an entire

category of claims would stray far from the traditional

limits on judicia l authority.

 *12 Neither the te xt of § 198 3 or any other federal

statute, nor the Federal Rules of Civil Procedure,

provides any support for imposing the clear and

convincin g burden of proof on plaintiffs either at the

summary judgment stage or in the trial itself. The same

might be said of the qualified immunity defense; but in

Harlow, as in the series of e arlier cases co ncerning bo th

the absolute and the qualified imm unity defenses, we

were engaged in a pro cess of adjudication that we had

consistently  and repeatedly viewed as appropriate for

judicial decision--a  process "predicated upon a

considered inquiry into the im munity historica lly

accorded the relevant official at common law and the

interests behind it." Imbler v. Pachtman, 424 U.S. 409,

421, 96 S.Ct. 984, 990, 47 L.Ed.2d 128 (1976); see also

Butz, 438 U .S., at 503-5 04, 98 S.Ct. at 2909-2910;

Wyatt  v. Cole, 504 U.S. 158, 170-172, 112 S.Ct. 1827,

1834-1836, 118 L.E d.2d 50 4 (1992 ) (KEN NED Y, J.,

concurring).15  The unprecedented change made by the

Court of Appeals in this case, however, lacks any

common law pedigree and alters the cause of action

itself in a way that und ermines the very purpo se of §

1983--to  provide a remedy for the violation of federal

rights.16

 In the past we have consi stently declined similar

invitations to revise established rules that are separa te

from the qualified immunity defense. W e refused to

change the Federal Rules governing pleading by

requiring the plaintiff to anticipate the  immunity

defense, Gome z, 446 U .S., at 639-6 40, 100 S.C t., at

1923-1924, or requirin g pleadings of heightened

specificity in cases alleging  municipal liab ility,

Leatherman v. Tarrant County Narcotics Intelligence

and Coord ination Unit, 5 07 U.S . 163, 16 4-169, 113

S.Ct. 1160, 1161-1163 , 122 L.Ed.2d 517 (199 3). We

also declined to  craft an excep tion to settled rules of

interlocutory appellate jurisdiction and rejected the

argument that the policies behind the immunity defense

justify interlocutory appeals on questions of evidentiary

sufficiency. Johnson v. Jones, 515 U.S. 304, 317- 318,

115 S.Ct. 2151, 2158-2159, 132 L.Ed.2d 238 (1995).

Our reasons for th ose unanim ous rulings ap ply with

equal force to  the imposition of a clear and convincing

burden of proof in cases alleging unconstitutional

motive.

 As we have noted , the Court o f Appeals a dopted a

heightened proof standard in large part to reduce the

availability of discovery in actions that require proof of

motive. To the extent that the court was co ncerned w ith

this procedural issue, our cases demonstrate that

questions regarding pleading, discovery, and summary

judgment are most freq uently and m ost effectively

resolved either by the rulemaking process or the

legislative process. See, e.g., Leatherman, 507 U.S., at

168-169, 113 S.Ct., at 1163. Moreover, the Court of

Appeals' indirect effort to regulate disco very emplo ys

a blunt instrument that carries a high cost, for its rule

also imposes a  heightened  standard o f proof at t rial

upon plaintiffs with bona fide constitutional claims. See

Anderson v. Liberty Lobby, Inc., 477 U.S. 242,

252-255, 106 S.Ct. 2505, 2512-2514, 91 L.Ed.2d 202

(1986).

 *13 One particular recent action by Congre ss

highlights our concern with judicial rulemaking to

protect officials from damages actions. Both Judge

Silb erm an's  opinion below and a brief filed in this Court

15 Though our opinion in Harlow was

forthright in revising the immunity defense for policy

reasons, see Anderson, 483 U.S., at 645, 107 S.Ct., at

3042, that decision nonetheless followed recent Court

precedent and simply eliminated one aspect of the

established d octrine; it did no t create a new  immunity

standard out of whole cloth.

16 Ironically, the heightened standard of

proof dire ctly limits the availab ility of the remedy in

cases involvin g the specific ev il at which the Civil

Rights Act of 1871 (the predecessor of § 1983) was

originally aimed--race discrimination. See Monroe v.

Pape, 365 U.S. 167, 174-175, 81 S.Ct. 473, 477-478,

5 L.Ed.2d 492 (196 1).
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by 34 States suggest that new substantive or procedural

rules are warranted beca use of the very large number of

civil rights actions filed by prison inmates. See 93 F.3d,

at 830, 838; Brief for State of Missouri et al. as Amici

Curiae 12. Arguably, such cases deserve special

attention because many of them are plainly frivolous

and some may be motivated more by a desire to o btain

a "holiday in court," 17 than by a realistic expectation of

tangible relief.

 Even assuming that a perceived problem with suits by

inmates could justify the creation of new rules by

federal judges, Congress has already fashioned special

rules to cover these cases. The Prison Litigation Reform

Act, Pub.L. 1 04-134 , 110 Stat. 1 321, ena cted in Ap ril

1996, contains provisions that should discourage

prisoners from filing claims that are unlikely  to succeed.

Among the many new changes relating to civil suits, the

statute requires all inmates to pay filing fees; denies in

forma pauperis status to prisoners with three or more

prior "strikes" (dismissals because a filing is frivolous,

malicious, or fails to state a claim upon which relief

may be granted) unless the prisoner is "under imminent

danger of serious physic al injury,"  § 804(d ); bars suits

for mental o r emotional injury unless there is a prior

showing of physical injury; limits attorney's fees;

directs  district courts to screen prisoners' comp laints

before docketing and authorizes the court on its own

motion to dismiss "frivolous," "malicious," o r meritless

actions; permits the revocation of good time credits for

federal prisoners who file malicious or false claims; and

encourages hearings by telecommunication or in prison

facilities to make it  unnecessar y for inmate  plaintiffs to

leave prison for pretrial proce edings. See 28 U.S.C.A.

§§ 1346(b)(2), 1915, 1915A, 1932 (Supp.1997); 42

U.S.C.A. § 1997e (Supp.1997). Recent statistics

suggest that the Act is already having its intended

effect.18

 Most significantly, the statute draws no distinction

between constitutional claims that require proof of an

improper motive and  those that do  not. If there is a

compelling need to frame new rules of law based on

such a distinction, presumably Congress  either would

have dealt with the problem  in the Reform  Act, or will

respond to it in future legislation.

IV

 In Harlow we noted that a " 'firm application of the

Federal Rules of Civil Procedure' is fully warranted"

and may lead to the prompt disposition of insubstantial

claims. 457 U.S., at 819-820, n. 35, 102 S.Ct., at 2739,

n. 35 (quoting Butz, 438 U.S., at 508, 98 S.Ct., at

2911-2912). Though we have rejected the Court of

Appeals' solution, we are aware of the potential

problem that troubled the court. It is therefore

approp riate to add a few words on some of the existing

procedures available to federal trial judges in handling

claims that involve examination of an official's state of

mind.

 *14 [3][4][5] W hen a plaintiff files a complaint against

a public official alleging a claim that requires proof of

wrongful motive, the trial court must exercise its

discretion in a way that protects the substance of the

qualified immunity defe nse. It must exer cise its

discretion so that officials are not subjected to

unnecessary and burdensome discovery or trial

proceedings.  The district judge has two primary options

prior to permitting any discovery at all. First, the court

may order a reply to the defendant's o r a th ird p arty 's

answer under Federal Rule of Civil  Procedure 7(a), or

grant the defendant's motion for a more definite

statement under Rule 12 (e). Thus, the court may insist

that the plaintiff "put forward specific, nonconclusory

factual allegations" that establish improper motive

causing cognizable injury in order to survive a

prediscovery motion for dismissal or summary

judgment. Siegert v. Gilley, 500 U.S. 226, 236, 111

S.Ct.  1789, 1795, 114 L.Ed.2d 277 (1991)

(KEN NED Y, J.,  concurring in judgment). This option

exists even if the official chooses not to plead the

affirmative defense of q ualified immu nity. Second , if

17 In his dissent in Harris v. Pate, 440 F.2d

315 (C.A.7 1971), Judge Hastings wrote in reference

to the "ever  increasing vo lume of frivolo us civil

actions filed by state custodial prisoners" that "[o]f

course, mo st prisoners w ould enjo y a holiday in

court." Id., at 320.

18 Despite the continuing rise in the state and

federal prison populations, the number of prisoner

civil rights suits filed in federal court dropped from

41,215 in fiscal year 1996 (Oct. 1, 1995--Sept. 30,

1996) to 28,635 in fiscal year 1997 (Oct. 1,

1996--S ept. 30, 19 97), a dec line of 31 pe rcent.

Administrative Office of the United States Courts, L.

Mecham, Judicial Business of the United States

Courts: 19 97 Rep ort of the Dire ctor 131 -132 (T able

C-2A).
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the defendant does plead the immunity defense, the

district court should  resolve that thre shold que stion

before permitting discovery. Harlow, 457 U.S., at 818,

102 S.Ct., at 2738. To  do so, the court must  determine

whether, assuming the tru th of the plaintiff's allegations,

the official's conduc t violated clea rly established law.19

Because  the former option of demand ing more sp ecific

allegations of intent places no burden on the

defendan t-official, the district judge may choose that

alternative before resolving the immunity question,

which sometimes requires complicated analysis of legal

issues.

 If the plaintiff's action survives these initial hurdles and

is otherwise viable, the plaintiff ordinarily will be

entitled to some discovery. Rule 26 vests the trial judge

with broad discretion to tailor discovery narrowly and

to dictate the sequence of discovery. On its own motion,

the trial court

"may alter the limits in [the Federal Rules] on the

number of depos itions and inte rrogatories and may

also limit the length  of depositions under Rule 30 and

the number of requests under Rule 36. The frequency

or extent of use of the discovery methods otherwise

permitted under these  rules ... shall be limited by the

court if it determines that . .. (iii) the burden or

expense of the prop osed disc overy outw eighs its

likely benefit, taking into account the needs o f the

case, the amount in controversy, the pa rties'

resources, the importance of the issues at stake in the

litigation, and the importance of the proposed

discovery in resolving the issues." Rule 26(b)(2).

 Additionally, upon motion the court may limit the time,

place, and manner of discovery, or even bar discovery

altogether on certain  subjects, as re quired "to  protect a

party or person from annoyan ce, emba rrassment,

oppression, or undue burden or expense." Rule 26(c).

And the court may also  set the timing and sequence of

discovery. Rule 26(d).

 *15 [6][7] T hese prov isions create m any options  for

the district judge. For instance, the court may at first

permit  the plaintiff to take only a focused deposition of

the defendant before allo wing any add itional discov ery.

See, e.g., Martin, 812 F.2d, at 1437 (R. B. Ginsburg,

J.). Alternatively, the court may postpone all inquiry

regarding the official 's subjective motive until discovery

has been had on objective factual questions such as

whether the plaintiff suffered any injury or whether the

plaintiff actually engaged in protected conduct that

could  be the object of unlawful retaliation. The trial

judge can therefore manage the discovery pro cess to

facilitate prompt and efficient resolution of the lawsuit;

as the evidence is gathered, the defendant-official may

move for partial summary judgment on objective issues

that are potentially dispositive and are more a menable

to summary d isposition than  disputes about  the o ffici al's

intent,  which frequently turn on credibili ty

assessments.20  Of course, the judge sho uld give prio rity

to discovery concerning issues that bear upon the

qualified immunity defense, such as the actions that the

official actually took, since that defense should be

resolved as early as possible. See Anderso n, 483 U .S.,

at 646, n. 6, 107 S.Ct., at 3042.21

 [8] Beyond these procedures and others that we have

not mentioned, summary judgment serves as the

ultimate screen to weed out truly insubstantial lawsuits

prior to trial. At that stage, if the defendant-official has

made a properly supported motion,22 the plaintiff may

19 If the district court enters an order

denying the defendant's motion for dismissal or

summary judgment, the official is entitled to bring an

immediate interlocutory appeal of that legal ruling on

the immunity question. Johnson v. Jones, 515 U.S.

304, 313, 319, 115 S.Ct. 2151, 2156, 2159, 132

L.Ed.2d 238 (1995 ).

20 The judge does, however, have discretion

to postpone ruling on a defendant's summary

judgment motion if the plaintiff needs additional

discovery to explore "facts essential to justify the

party's opposition." Rule 56(f).

21  If the official seeks summary judgment

on immunity grounds and the court denies the motion,

the official can take an immediate interlocutory

appeal, even if she has already so appealed a prior

order. Behrens v. Pelletier, 516 U.S. 299, 311, 116

S.Ct. 834, 841, 133 L.Ed.2d 77 3 (1996).

22 "Of course, a party seeking summary

judgment always bears the initial responsibility of

informing the district court of the basis for its motion,

and identifying those portions of 'the pleadings,

depositions, answers to interrogatories, and

admissions  on file, together w ith the affidavits, if

any,' which it believe s demon strate the abse nce of a

genuine issue of material fact." Celotex Corp. v.

Catrett, 477 U.S. 317, 323, 106 S.Ct. 2548, 2553, 91

L.Ed.2d 265 (1986) (quoting Fed. Rule Civ. Proc.
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not respond simply with general attacks upon the

defend ant's  credibility, but ra ther must iden tify

affirmative evidence from which a jury could find that

the plaintiff has carried his or her burden of proving the

pertinent motive. And erson, 47 7 U.S.,  at 256-257, 106

S.Ct., at 2514. Finally, federal trial judges are

undoub tedly familiar with two additional tools that are

available  in extreme cases to pro tect public o fficials

from undue har assment: Ru le 11, which a uthorizes

sanctions for the filing of papers that are frivolous,

lacking in factual support, or "presented for any

improper purpose, such as to harass"; and 28 U.S.C.A.

§ 1915(e)(2) (Supp.1997), which authorizes dismissal

"at any time" of in forma pauperis suits that are

"frivolous o r malicious."

 It is the district judges rather than appellate judges like

ourselves who have h ad the mo st experienc e in

managing cases in which  an official's intent is an

element.  Given the w ide varie ty of civil rights and

"constitutional tort" claims that trial judges confront,

broad discretion in the management of the factfinding

process may be more useful and equitable to all the

parties than the categorical rule imposed by the Court

of Appeals.

 The judgment of the Court of Appea ls is vacated, and

the case is remanded for further proceedings consistent

with this opinion.

 It is so ordered.

 Justice KENNED Y, concurring.

 *16 Prisoner suits under 42 U.S.C. § 1983 can

illustrate our legal order at its best and its worst. The

best is that even as to prisoners the Government must

obey always the Constitution. The worst  is that many of

these suits invoke our basic charter in support of claims

which fall somewhere between the frivolous and the

farcical and so foster disrespect for ou r laws.

 We must guard  against disdain for the judicial system.

As Madison rem inds us, if the Constitution is  to endure,

it must from age to age retain "th[e] veneration which

time bestows." James M adison, The Fed eralist No. 49,

p. 314 (C. Rossiter ed.1961). The analysis by THE

CHIEF JUSTICE ad dresses these  serious con cerns. I

am in full agreement with the Court, however, that the

authority to propose those far-reaching solutions lies

with the Legislative Branch, not with us.

 Chief Justice REHNQUIST, with whom Justice

O'CONNO R joins, dissenting.

 The petition on which we granted certiorari in this  case

presents two questions. Th e first asks:

"In a case against a government official claiming she

retaliated against the plaintiff for his exercise of First

Amendment rights, does the qualified imm unity

doctrine require the p laintiff to prove the  official's

unconstitutional intent by 'clear and convincing'

evidence ?" Pet. fo r Cert. i.

 The Court's opinion give s this question an extensive

treatment,  concluding that our cases applying the

affirmative defense of qualified immunity provide no

basis for placing "a thumb on the defendant's side of the

scales when the merits of a claim that the defendant

knowingly  violated the law are being resolved." Ante,

at ---- - ----.

 The second  question presented asks:

"In a First Amendment retaliation ca se against a

government official, is the official entitled to

qualified immunity if she asserts a legitim ate

justification for her allegedly retaliatory act and that

justification would have been a reasonable basis for

the act, even if evidence--no matter how

strong--shows the official's actual reason for the act

was uncon stitutional?" P et. for Cert. i.

 The Court does not explicitly discuss this question at

all. Its failure to do so is both puzzling and unfortunate.

Puzzling, because immunity is a "threshold" question

that must be addressed prior to consideration of the

merits of a plaintiff's claim. H arlow v. Fitzgerald, 457

U.S. 800, 818, 102 S.Ct. 2727, 2738, 73 L.Ed.2d 396

(1982). Unfortuna te, because  in assuming tha t the

answer to the question is "no," the Co urt establishes a

precedent that is in considerable tension with, and

significantly undermines, Harlow.

 I would address the question directly, and conclude,

along the lines suggested by Judge Silberman below,

that a governm ent official who is a  defendant in a

motive-based tort suit is entitled to immunity from  suit

so long as he can offer a legitimate reason for the action

that is being challen ged, and th e plaintiff is unable to

establish, by reliance on objective evidence, that the

offered reason is actu ally a pretext. T his is the only

result that is consistent with Harlow and the purposes of

the qualified immunity doctrine.

56(c)).
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 *17 In Harlow, respond ent A. Erne st Fitzgerald

brought a suit claiming that Wh ite House aides Bryce

Harlow and Alexander Butterfield, acting in concert

with President Richard Nixon and others,  had conspired

to deprive him of his job, deny him reemp loyment,  and

besmirch his reputation. Nixon v. Fitzgerald, 457 U.S.

731, 738-739, n. 18, 102 S.Ct. 2690, 2695-2696, n. 18,

73 L.Ed.2d 349 (1982 ). Harlow and Butterfield claimed

that they were immune from this suit, and we granted

certiorari to determine "the immunity available to the

senior aides and advisers of the President." Harlow, 457

U.S.,  at 806, 102 S .Ct., at 2731-2732 . We first

concluded that unlike the President, senior White Ho use

aides were not necessarily entitled to a bsolute

immunity. We next concluded, however, that petitioners

were entitled to "application of the qualified immunity

standard that would p ermit the defe at of insubstantial

claims without resor t to trial." Id.,  at 813, 102 S.Ct., at

2735-2736.

 In applying tha t standard in  Harlow we did not write on

a blank slate. The notion that government officials are

sometimes immune from suit has been present in our

jurisprudence since at least Osborn v. Bank of United

States, 9 Wheat. 738, 865-866, 6 L.Ed. 204 (1824). By

the time we took up the que stion in Harlow, we had

come to understand qualified immunity as an

affirmative defense that had both an "objective" and a

"subjective" aspect. See, e.g., Wood v. Strickland, 420

U.S. 308, 322, 95 S.Ct. 992, 1000-1001, 43 L.Ed.2d

214 (1975).

 In Harlow, however, we noted that application of the

subjective element of the test had often prod uced results

at odds with the doctrine's purpo se. First, some courts

had considered an official's subjective good faith to be

a question of fact "inherently requiring resolution by a

jury," making it impossible  to accomplish the goal that

"insubstantial claims" not proceed to trial.  Harlow, 457

U.S.,  at 816, 102 S.Ct., at 2737. Second, we noted that

there were "special costs" to inquiries into a

government official's subjective good faith. Such

inquiries were "broad-ranging," intrus ive, and pe rsonal,

and were thought to be "peculiarly disruptive of

effective government." Id., at 817, 102 S.Ct., at 2737.

 Recognizing these problems, we "purged" qualified

immunity doctrine of its subjective component and

remolded it so that it turned entirely on "objective legal

reasonab leness,"  measured by the state of the law at the

time of the challenged act. Mitchell v. Forsyth, 472

U.S. 511, 517, 105 S.Ct. 2806, 2810-2811, 86 L.Ed.2d

411 (1985); Harlow, supra, at 819, 102 S.Ct., at 2738-

2739. This new rule eliminated the need for the

disruptive inquiry into subjective intent, ensured that

insubstantial suits would still be subject to dismissal

prior to trial, and had the additional benefit of allowing

officials to predict when and under what circumstances

they would be  required to  stand trial for acti ons

undertaken in the course of their work. See, e .g., Davis

v. Scherer, 4 68 U.S . 183, 195, 104 S.Ct. 3012,

3019-3020, 82 L.Ed.2d 139 (1984) ("The qualified

immunity  doctrine recognizes that officials can act

without fear of harassin g litigation only if they

reasonab ly can anticipate whe n their conduct may give

rise to liability for dam ages and o nly if unjustified

lawsuits are quickly terminated"). Since then we have

held that qualified immunity was to apply "across the

board" without regard to the "precise nature of various

officials' duties or the precise character of the particular

rights alleged to have been violated." Anderson

v.Creighton, 483 U.S. 635, 642-643, 107 S.Ct. 3034,

3041, 97 L.Ed.2d 52 3 (1987).

 *18 Applying these principles to the type of

motive-based tort suit at issue here, it is obvious that

some form of qualified immunity is necessary, and that

whether it applies in a give n case must tur n entirely on

objective factors. It is not enough to say that because

(1) the law in this area is "clearly established," and (2)

this type of claim alwa ys tu rns o n a d efen dan t off icia l's

subjective intent, that (3) qu alified immun ity is

therefore never available. Such logic appare ntly

approves the "protra cted and c omplex,"  ante, at ----,

course of litigation in this case, runs  afoul o f Ha rlow  's

concern that insubstantial claims be prevented from

going to trial, and  ensures that officia ls will be subject

to the "peculiarly disruptive" inquiry into their

subjective intent that the Harlow rule was designed to

prevent. 23 Such a rule would  also allow pla intiffs to

23 The Court suggests that the Wood v.

Strickland subjective inquiry that we stripped from

the qualified im munity analysis in H arlow is

somehow different from the inquiry into subjective

intent involved in resolution of a motive-based tort

claim. Ante, at ----. While the inquiries may differ

somewhat in terms of what precisely is being asked,

this difference is without relevance for the purposes

of qualified immunity doctrine. Both inquiries allow a

plaintiff to probe the official's state of mind, and

therefore b oth types of inq uiry have the p otential to

be "pec uliarly disruptive " to effective go vernment.
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strip defendants of Harlow 's protections by a simple act

of pleading--an y minimally competent attorney (or pro

se litigant) can convert any adverse decision into a

motive-based tort, and thereby subject government

officials to some m easure of intrus ion into their

subjective worlds.

 Such a result is quite inconsistent with the logic and

underlying principles of Harlow.24  In order to preserve

the protection s that Harlow  conferred , it is necessary to

construct a qualified immunity test in this context that

is also based exclusively on objective factors, and

prevents plaintiffs from engag ing in "pecu liarly

disruptive" subjective investigations until after the

immunity  inquiry has been resolved in their favor. The

test I propo se accom plishes this goa l. Under this tes t,

when a plaintiff alleges that a n official's action was

taken with an uncon stitutional or otherwise unlawful

motive, the defendant will be entitled to immunity and

immediate  dismissal of the su it if he can offer a lawful

reason for his action and the plaintiff cannot establish,

through objective evidence, that the offered reason is

actually a prete xt.

 The Co urt's interpretatio n of Harlow does not differ

from mine. See  ante, at ---- ("Under [the Harlow ]

standard, a defense o f qualified immunity may not be

rebutted by evidence that the defendant's conduct was

malicious or otherwise improperly motivated. Evidence

concerning the defendant's subjective inte nt is simply

irrelevant to that defense "). The C ourt does  not,

however, carry the Harlow principles to their logical

extension. Its failure to discus s the issue explicitly

makes it difficult to understa nd exactly wh y it rejects

my position, but there appea r to be two possibilities.

 First, the Court appears concerned that an extension of

Harlow qualified immunity to motive-based torts will

mean that some meritorious claims will go unredressed.

Ante, at ---- - ---- ("Social costs that adequately justified

the elimination of the subjective component of an

affirmative defense do  not necessa rily justify serious

limitations upon 'the only realistic' remedy for the

violation of constitutiona l guarantees" ). This is  perhaps

true, but it is not a sufficient reaso n to refuse to ap ply

the doctrine. Every time a privilege is created or an

immunity  extended, it is understood that some

meritorious claims will  be dismissed that otherwise

would  have been  heard. Co urts and legislatures craft

these immunities because  it is thought that the societal

benefit  they confer outweighs whatever cost they create

in terms of unremedied meritorious claims. In crafting

our qualified immunity d octrine, we ha ve always

considered the public policy implications of our

decisions. See, e.g., Wyatt v. Cole, 504 U.S. 158, 167,

112 S.Ct. 1827, 1832-183 3, 118 L.Ed.2d 504 (19 92).

 *19 In considering those implications here, it is

desirable  to reflect on the subspecies of First

Amendment claims which we address in this case.

Respondent Britton is a D.C. corrections officer;

petitioner Crawford-El is a D.C. prisoner who was

transferred from Spokane, Washington, to Marianna,

Florida, with intermediate stops along the way. The

action of Britton's that gave rise to this lawsuit was

asking Crawford-El's brother-in-law to pick up boxes of

the form er's  belongings  for delivery to  him, rather than

shipping them directly to  him in Florida . This act,

considered by itself, would seem to be about as far from

a violation of the First Amendment as can be conceived.

But Crawford-El has alleged that Britton's de cision to

deliver his belongings to a relative was motivated b y a

desire to punish him for previous interviews with

reporters that he had given, and lawsuits that he had

filed. This claim of illicit motive, Crawford-El asserts,

transforms a routine act in the course of priso n

administratio n into a constitutio nal tort.

 The Court cites Pickering v. Board of Ed. of T ownship

High School Dist. 205, Will Cty., 391 U.S. 563, 88

S.Ct. 1731, 20 L.Ed.2d 81 1 (1968) as an example of

this sort of tort.  Ante, at ----, n. 9. But P ickering is  but

a distant cousin to the present case; there the school

board plainly stated that its reason for discharging the

plaintiff teacher was his writing of a letter to a

newspaper criticizing the bo ard. It was not motivation

that was disputed, but whether the First Amendment

protected the writing of the letter. Closer in p oint is

Branti  v. Finkel, 445  U.S. 507, 1 00 S.Ct. 1287, 63

24 This result also threatens to "Balkanize"

the rule of qualified immunity. Anderson v.

Creighton, 483 U.S. 635, 643, 646, 107 S.Ct. 3034,

3040-3041, 3042 , 97 L.Ed.2d 523 (1987 ) ("We have

been unw illing to comp licate qualified im munity

analysis by mak ing the scop e or extent o f immunity

turn on the precise nature of various officials' duties

or the precise character of the particular rights alleged

to have been violated. An immunity that has as many

variants as there are modes of official action and

types of rights wo uld not give c onscientiou s officials

that assurance of protection that it is the object of the

doctrine to provide").
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L.Ed.2d 574 (19 80), also cite d by the Court, but there

the act complained of was the dismissal of Republican

assistants by the newly appointed Democratic public

defender. Objective evidence--the discharging of

members of one party by the newly appointed

supervisor of another party, and their replacement by

members of the supervisor's party--would likely have

served to defeat a claim of qualified immunity had the

defendant official attempted to offer a legitimate reason

for firing the Republican assistants. Thus, the

defendants in neither Pickering nor Branti  would have

been entitled to  qualified imm unity under the approach

that I propose.

 Still more dista ntly related to the facts of the present

case are what I would call primary First Amendment

cases, where the constitutional claim does not depend

on motive at all. E xamples o f these are Reno v.

American Civil Liberties U nion, 521  U.S. ----, 117

S.Ct. 2329, 138 L.Ed.2d 8 74, (1997) (finding portions

of the Communications Decency Act unconstitutional

under the First Amendment); Barnes v. Glen Theatre,

Inc., 501 U.S. 560, 111 S.Ct. 2456, 115 L.Ed.2d 504

(1991) (concludin g that Indiana  statute regulating nude

dancing did not violate First Amendment); Brown v.

Hartlage, 456 U.S. 45, 102 S.Ct. 1523, 71 L.Ed.2d 732

(1982) (invalidating K entucky statute tha t limited the

speech of candidates for office); Nebraska P ress Assn.

v. Stuart, 427 U.S. 539, 96 S.Ct. 2791, 49 L.Ed.2d 683

(1976) (invalidating judge's order prohibiting reporting

or commentary on murder trial); Southeastern

Promotions,  Ltd. v. Conrad, 42 0 U.S. 54 6, 95 S.C t.

1239, 43 L.Ed .2d 448  (1975)  (finding denia l of

permission to use municipal theater for showing of Hair

to be unconstitutional prior restraint); New York Times

Co. v. United S tates, 403 U .S. 713, 9 1 S.Ct.  2140, 29

L.Ed.2d 822 (1971) (per curiam ) (refu sing to enjoin

publication of contents of classified study).

 *20 The great body of our cases involving freedom of

speech would, therefore, be unaffected by this approach

to qualified imm unity. It would ap ply prototypic ally to

a case such as th e present o ne: A pub lic official is

charged with doing a routine act in the normal course of

her duties--an act which by itself has absolutely no

connection with freedom of speech--but she is charged

with having perfo rmed that ac t out of a desire  to

retaliate against the plaintiff because of his previous

exercise of his right to speak freely. In this case, there

was surely a legitimate reason for respondent's action,

and there is no evidence in the record before us that

shows it to be pretextu al. Under the  Court's view, on ly

a factfinder's ultimate  determination of the motive with

which she acted will resolve this case. I think the

modest extension of Harlow which I propose should

result in a judgme nt of qualified immunity for the

respond ent.

 Also releva nt to a consid eration of the c osts my

proposed rule would incur is that this suit is a request

for damages brought under § 1983. If the purpose  of §

1983 is to "deter state actors from using the badge of

their authority to  deprive ind ividuals of their federa lly

guaranteed rights and to provide relief to victims if such

deterrence fails," it is hard to see ho w that purpo se is

substantially  adv anc ed i f pe titio ner 's suit is allowed to

proceed. Wyatt v. Cole, supra, at 161, 112 S.Ct., at

1830. Petitioner ha s already fully exe rcised his

"federally  guaranteed  rights." Providing compensation

to him, even if his claim is meritorious, will foster

increased constitutional freedoms only for the

hypothetical subsequent individual who, given the

imposition of liability in this case, will not be deterred

from exercising his  First Amendment rights out of fear

that respond ent would re taliate by misdire cting his

belongings.

 The costs of the extension of Harlow that I pro pose

would therefore be minor. The benefits would be

significant, and we have recognized them before. As

noted above, inquiries into the subje ctive state of mind

of governm ent officials are "peculiarly disruptive of

effective government" and the threat of such inquiries

will in some instan ces cause c onscientiou s officials to

shrink from making difficult choices.25

25 This point has perhap s been made m ost

elegantly by Judge Learned Hand, who in an oft-cited

passage, wrote: "It does indeed go without saying that

an official, who is in fa ct guilty of using his po wers to

vent his spleen upon others ... should not escape

liability for the injuries h e may so ca use; and, if it

were pos sible in practic e to confine su ch comp laints

to the guilty, it would  be monstr ous to den y recovery.

The justifica tion for doin g so is that it is impo ssible to

know whether the claim is well founde d until the case

has been tried, and that to submit all officials, the

innocent as well as the guilty, to the burden of a trial

and to the ine vitable dang er of its outcom e, would

dampen the ardor of all but the most resolute, or the

most irresponsible, in the unflinching discharge of

their duties.

. . . . .
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 The policy arguments thus point strongly in favor of

extending immunity in the manner I suggest. The

Court's opinion, however, suggests a second reason why

this rule might be unnecessary. The Court assumes that

district court judges alert to the dangers of allowing

these claims to proceed can protect defendants by

judicious and skillful manipulation of the Federal Rules

of Civil Procedure. Ante, at ---- - ----. I have no doubt

that as a general matter, district court judg es are entirely

capable  in this regard. B ut whether a d efendant is

entitled to protection against the "peculiarly disruptive"

inquiry into subjective intent should not depend on the

willingness or ability of a particular district court judge

to limit inquiry throug h creative ap plication of t he

Federal Rules. The scope of protection should not vary

depending on the district in which the plaintiff brings

his suit. Cf. Anderson v. Creighton, 483 U.S., at 643,

107 S.Ct. at 304 0-3041  ("An imm unity that has as many

variants  as there are modes of official action and types

of rights would not give conscientious officials that

assurance of protection that it is the object of the

doctrine to provide "). Indeed , the inconsistenc y with

which some District Courts had applied the Wood v.

Strickland subjective good-faith inquiry was one of the

reasons why the Harlow Court stripped qualified

immunity of its subjective component. Harlow, 457

U.S.,  at 816,  102  S.C t., at  273 7 (" And  an o ffici al's

subjective good faith has been considered to be a

question of fact that some courts have regarded as

inherently requiring resolution by a jury").

 *21 My pro posed ru le would  supply officials with the

consistency and pred ictability that Har low and its

progeny have identifi ed as an underlying purpose of

qualified immunity doctrine, without eliminating

motive-based torts altogether. The Court's solution,

which is dependent on the varying approaches of

700-odd district court judges, simply will not; at the end

of the day, many cases w ill still dep end  on a  fact find er's

decision as to motivation. No future defendant in

respond ent's position ca n know with  any certainty that

the simple act of delivering a prisoner's belon gings in

one way rather than  another will no t result in an

extensive investigation of her state of mind at the time

she did so. This resu lt is simply not faithful to Harlow

's underlying concerns.

 Justice SCALIA , with whom Justice TH OMA S joins,

dissenting.

 As I have observed earlier, our treatment of qualified

immunity  under  § 1983 has not purported to be faithful

to the common-law immunities that existed when §

1983 was enacted, and that the statute presumably

intended to subsume. See Burns v. Reed, 500 U.S. 478,

498, n. 1, 111 S.Ct. 1934, 1945, n. 1, 114 L.Ed.2d 547

(1991) (SCAL IA, J., conc urring in judg ment in part and

dissenting in part). That is perhaps just as well. The §

1983 that the Court created in 1961 bears scant

resemblance to what Congress enacted almost a  century

earlier. I refer, of course, to the holding of Monroe v.

Pape, 365 U.S. 167, 81 S.Ct. 473, 5 L.Ed.2d 492

(1961), which converted an 1871 statute covering

constitutional violations committed "under color of any

statute, ordinance, regulation, custom, or usage of any

State," Re v. Stat. § 1979, 4 2 U.S.C . § 1983  (emphasis

added), into a statute covering constitutional violations

committed without the authority of any statute,

ordinance, regulation, custom, or usage of any State,

and indeed even constitutional violations committed in

stark violation of state civil or criminal law. See

Monroe, U.S., at 183, 81 S.Ct., at 481-482; id., at

224-225, 81 S.Ct., at 504-505 (FRANKFURTER, J .,

dissenting). As described in detail by the concurring

opinion of Judge Silberman  in this case, see 93 F.3d

813, 829 (1996), Monroe  changed a statute that had

generated only 21 cases in the first 50 years o f its

existence into one that pours into the federal cou rts tens

of thousands of suits each year, and engages this Court

in a losing struggle to prevent the Constitution from

degenerating into a general tor t law. (The p resent suit,

involving the constitutional violation of misdirecting a

package, is a good enough example.) Applying normal

common-law rules to the statute that M onroe created

would carry us further and further from what any sane

Congress could have enacted.

 *22 We find ourselves engaged, therefore, in the

essentially legislative activity of cra fting a sensible

As is so often the case, the answer must be

found in a b alance be tween the evils

inevitable in eithe r alternative. In this

instance it has been thought in the end better

to leave unredressed the wrongs done by

dishonest officers than to subject those who

try to do their duty to the constant dread of

retaliation."

Gregoire v. Biddle, 177 F.2d 579, 581

(C.A.2 1949)(L. Hand, J.), cert. denied, 339

U.S. 949, 70 S.Ct. 803, 94 L.Ed. 1363

(1950)
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scheme of qualified immunities for the statute  we have

invented--rather than applying the common law

embodied in the statute that Congress  wrote . My

preference is, in undiluted form, the approach suggested

by Judge Silberman's concurring opinion in the Court of

Appeals:  extending the "objective reasonableness"  test

of Harlow v. Fitzgerald, 457 U.S. 800, 102 S.Ct. 2727,

73 L.Ed.2d  396 (19 82), to  qualified immunity insofar as

it relates to intent-based constitutional torts.

 THE CHIEF JUSTIC E's opinion sets forth a test that is

"along the lines suggested by Judge Silberman," ante,

at ----, but that differs in a significant resp ect: it would

allow the introduction of "objective evidence" that the

constitutionally  valid reason  offered fo r the

complained-of action "is  actually a pretext." Ib id. This

would  consist,  presumably, of objective evidence

regarding the state official's subjective intent--for

example, remarks showing that he had a

partisan-political animus against the plaintiff. The

admission of such evidence pro duces a less

subjective-free immunity than the one established by

Harlow. Under that case, once the trial court finds that

the constitutional right was not well established , it will

not admit any "objective evidence" that the defendant

knew he was violating the Constitution. The test I favor

would  apply a similar rule here: once the trial court

finds that the asserted grounds for the official action

were objectively valid (e.g., the person fired for alleged

incompetence was indeed incompetent), it would not

admit  any proof that something other than those

reasonab le grounds was the genuine motive (e.g., the

incompetent person fired was a R epublican ). This  is of

course a more severe restriction upon "intent-based"

constitutional torts; I am less put off by that

consequence than some may be, since I believe that no

"intent-based" constitutional tort would have been

actionable under the § 1983 that Congress enacted.


