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INTRODUCTION

Support for the international fight against "human trafficking"
evolved quickly and comprehensively. The campaign launched by the
UN General Assembly in December 19981 led to adoption just two

* Dean and William Heam Professor, Melbourne Law School, University of Melbourne; pre-

viously James E. and Sarah A. Degan Professor of Law, University of Michigan. The author ac-
knowledges the helpful comments of Philip Alston, Laura Beny, Evan Caminker, Tino Cuellar,
Khalid Koser, Christopher McCrudden, Smita Narula, Dianne Otto, Marc Spindelman, Jayashri
Srikantiah, Eric Stein, Alan Sykes, Miriam Ticktin, and Ralph Wilde. I have also benefited from
exchanges with participants in the Institute for International Law and Justice Colloquium at the
New York University School of Law, in the International Law Workshops at each of the Univer-
sity of Michigan and Stanford Law Schools, and particularly from the able research assistance of
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1. G.A. Res. 53/111, U.N. GAOR, 53d Sess., 85th plen. mtg., U.N. Doc. AJRES/53/111 (Jan.
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years later of the Trafficking Protocol to the UN Convention against
Organized Crime.2 U.S. President George W. Bush was among those
particularly committed to the cause, calling for collective effort to
eradicate the "special evil" of human trafficking, said by him to have
become a "humanitarian crisis." 3 One hundred and twenty-two countries
have now ratified the Trafficking Protocol, agreeing in particular to
criminalize trafficking and to cooperate in investigating and prosecuting
allegations of trafficking. 4 The antitrafficking cause is not simply of in-
terest to states; it has been firmly embraced by prominent feminists, 5

leading international human rights organizations, 6 and all key interna-
tional agencies.7

This is not to say that there is universal agreement on the specific
means adopted by the Trafficking Protocol. The Trafficking Protocol is
most commonly criticized for being overly focused on criminal investi-
gation and prosecution. 8 In particular, it is said that the accord fails
meaningfully to protect the victims of human trafficking, 9 who normally

20, 1999) (regarding transnational organized crime).
2. Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and

Children, Nov. 15, 2000, S. TREATY DOC. No. 108-16 (2004), 40 I.L.M. 335, 377 [hereinafter
Trafficking Protocol].

3. George W. Bush, Address to the United Nations General Assembly (Sept. 23, 2003), avail-
able at http://www.whitehouse.gov/news/releases/2003/09/20030923-4.html.

4. United Nations Office on Drugs and Crime, Signatories to the United Nations Convention
against Transnational Crime, at http://www.unodc.org/unodc/en/treaties/CTOC/signatures.html
(last visited Sept. 5, 2008).

5. See, e.g., Kathleen Barry, The Network Defines Its Issues: Theory, Evidence and Analysis
of Female Sexual Slavery, in INTERNATIONAL FEMINISM: NETWORKING AGAINST FEMALE
SEXUAL SLAVERY 32, 41 (Kathleen Barry et al. eds., 1984); Melissa Farley, Prostitution, Traf-
ficking, and Cultural Amnesia: What We Must Not Know in Order to Keep the Business of Sexual
Exploitation Running Smoothly, 18 YALE J.L. & FEMINISM 109, 128 (2006); Catharine A.
MacKinnon, Pornography as Trafficking, Speech at the Captive Daughters and the International
Human Rights Institute of DePaul University Conference: Pornography: Driving the Demand in
International Sex Trafficking (Mar. 14, 2005), in 26 MICH. J. INT'L L. 993, 999 (2005).

6. See e.g., Kelly E. Hyland, The Impact of the Protocol to Prevent, Suppress and Punish
Trafficking in Persons, Especially Women and Children, HUM. RTS. BRIEF, Winter 2001, at 30,
30; LeRoy G. Potts, Jr., Note, Global Trafficking in Human Beings: Assessing the Success of the
United Nations Protocol to Prevent Trafficking in Persons, 35 GEO. WASH. INT'L L. REV. 227,
238 (2003).

7. See Patrick Twomey, Europe's Other Market: Trafficking in People, 2 EUR. J. MIGRATION
& L. 1, 3 (2000).

8. See, e.g., Dina Francesca Haynes, (Not) Found Chained to a Bed in a Brothel: Conceptual,
Legal, and Procedural Failures to Fulfill the Promise of the Trafficking Victims Protection Act,
21 GEO. IMMIGR. L.J. 337, 345-46 (2007).

9. See Anne Gallagher, Human Rights and the New UN Protocols on Trafficking and Migrant
Smuggling: A Preliminary Analysis, 23 HUM. RTS. Q. 975, 990-93 (2001).
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are granted access only to discretionary relief'0 under processes that
may not be explained to them."' Indeed, only a minority of states has
adopted mechanisms even to consider the protection of trafficked per-
sons, 12 and these programs generally offer no more than strictly provi-
sional assistance.' 3 The Trafficking Protocol's drafters, moreover, re-
jected a proposal to require that repatriation of trafficked persons be
"voluntary" in favor of a duty on the part of countries of origin to "fa-
cilitate and accept" their trafficked citizens back "without undue or un-
reasonable delay,"'14 albeit "with due regard for the safety of that per-
son."'15 Similar inattention to the human dimension of trafficking is said
also to be evident in the Trafficking Protocol's failure to move beyond
rhetorical support for efforts to address the social and economic phe-
nomena that make people vulnerable to traffickers in the first place.' 6

10. Only one human rights obligation-namely, the duty to provide the victims of trafficking
with access to a system to seek compensation-is obligatory. "Each State Party shall ensure that
its domestic legal system contains measures that offer victims of trafficking in persons the possi-
bility of obtaining compensation for damage suffered." Trafficking Protocol, supra note 2, art.
6(6) (emphasis added).

11. See Gallagher, supra note 9, at 990.
12. See Linda Smith & Mohamed Mattar, Creating International Consensus on Combating

Trafficking in Persons: U.S. Policy, the Role of the UN, and Global Responses and Challenges,
FLETCHER F. WORLD AFF., Winter 2004, at 155, 160-61.

13. For example, the Council of Europe Convention on Action against Trafficking in Human
Beings leaves it to "the competent authorit[ies]" of states to decide if the issuance of a residence
permit to a victim of trafficking is "necessary" for personal or prosecutorial reasons. Council of
Europe Convention on Action against Trafficking in Human Beings art. 14(1), May 16, 2005,
C.E.T.S. No. 197.

14. The draft originally presented by the United States did insist on "safe and voluntary re-
turn" of trafficked persons. Gen. Assembly, Ad Hoc Comm. on the Elaboration of a Convention
against Transnational Organized Crime, Draft Protocol to Combat International Trafficking in
Women and Children Supplementary to the United Nations Convention against Transnational
Organized Crime; Proposal Submitted by the United States of America, art. 4(l)(a), U.N. Doc.
A/AC.254/4/Add.3 (Nov. 25, 1998) [hereinafter U.S. Proposal]. The competing Argentinean
draft, however, included no comparable requirement. Gen. Assembly, Ad Hoc Comm. on the
Elaboration of a Convention against Transnational Organized Crime, Draft Elements for an
Agreement on the Prevention, Suppression and Punishment of International Trafficking in
Women and Children, Supplementary to the Convention against Transnational Organized Crime;
Proposal Submitted by Argentina, art. l(2)(e), U.N. Doc. A/AC.254/8 (Jan. 15, 1999) [hereinafter
Argentinean Proposal]. The consensus draft presented at the Fifth Session of the Ad Hoc Com-
mittee adopted the Argentinean approach. Gen. Assembly, Ad Hoc Comm. on the Elaboration of
a Convention against Transnational Organized Crime, Revised Draft Protocol to Prevent, Sup-
press and Punish Trafficking in Persons, Especially Women and Children, Supplementing the
United Nations Convention against Transnational Organized Crime, art. 6(1), U.N. Doc.
AJAC.254/4/Add.3/Rev.3 (Sept. 24, 1999).

15. Trafficking Protocol, supra note 2, art. 8(1).
16. See David Kyle & Rey Koslowski, Introduction to GLOBAL HUMAN SMUGGLING:

COMPARATIVE PERSPECTIVES 1, 20-22 (David Kyle & Rey Koslowski eds., 2001).

HeinOnline -- 49 Va. J. Int'l L. 3 2008-2009



4 VIRGINIA JOURNAL OF INTERNATIONAL LAW

Yet it is striking that despite these concerns, there has really been no
fundamental, overarching criticism of the effort to stamp out human
trafficking as a worthy objective and, more specifically, as an appropri-
ate focus of international law. At best, critique of the Trafficking Proto-
col leads to calls for enhanced commitments to address the "root
causes" of trafficking-in particular, global socioeconomic inequality
and the various forms of marginalization that make subgroups particu-
larly vulnerable to trafficking 1 7-and/or to demands that the protection
of the victims of trafficking be made either mandatory or at least more
substantively durable. 18 In essence, the concerns expressed accept that
the fight against human trafficking could and should be retooled in a
way that enhances its overall net positive contribution to the human
rights arsenal. 19 Indeed, with human trafficking having been equated by
virtually every faction as a clear moral wrong,2 0 who would want to ar-
gue against the marshaling of international resolve and resources to
bring it to an end?

My own view, in contrast, is that the fight against human trafficking
is more fundamentally in tension with core human rights goals than has
generally been recognized.

First, the newfound commitment to the fight against human traffick-
ing, while billed as key to the modern fight against slavery, has actually
promoted a very partial perspective on the problem of modern slavery.
By hiving off a relatively minor part of the slavery issue-no more than
about three percent of modern slaves meet the definition of a "trafficked

17. Late in the drafting process, the United States submitted a significantly strengthened draft,
which appears to have shaped the final language of Article 9 of the Trafficking Protocol. See Gen.
Assembly, Ad Hoc Comm. on the Elaboration of a Convention against Transnational Organized
Crime, Proposals and Contributions Received From Governments: United States of America:
Amendments to Article 10 of the Revised Draft Protocol to Prevent, Suppress and Punish Traf-
ficking in Persons, Especially Women and Children, Supplementing the United Nations Conven-
tion against Transnational Organized Crime, U.N. Doc. A/AC.254/5/Add.33 (Sept. 25, 2000). As
a result, the Trafficking Protoc6l specifically requires states to "take or strengthen measures, in-
cluding through bilateral or multilateral cooperation, to alleviate the factors, such as poverty, un-
derdevelopment and lack of equal opportunity," that make persons, especially women and chil-
dren, vulnerable to trafficking, as well as "to discourage the demand that fosters all forms of
exploitation of persons, especially women and children, that leads to trafficking." Trafficking
Protocol, supra note 2, art. 9(4)-(5).

18. See, e.g., Jayashri Srikantiah, Perfect Victims and Real Survivors: The Iconic Victim in
Domestic Human Trafficking Law, 87 B.U. L. REV. 157 (2007).

19. See Gallagher, supra note 9, at 1003-04.
20. Raimo Vayrynen, Illegal Immigration, Human Trafficking, and Organized Crime 6 (Univ.

World Inst. for Dev. Econ. Research, Discussion Paper No. 2003/72, 2003), available at
http://www.wider.unu.edu/publications/working-papers/discussion-papers/2003/en-GB/
dp2003-072/files/78091733799863273/default/dp2003-072.pdf.

[Vol. 49:1
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person" under the Trafficking Protocol 21-the world has found a means
of seeming to be active on the slavery front without really addressing its
predominant manifestations. This partial vision allows governments to
avoid the thorny issue of culturally ingrained, endemic slavery that per-
sists in many parts of the world today and that is often convenient for (if
not essential to) the project of globalized investment and trade.22 In
short, the decision to take action against "human trafficking," rather
than against slavery in all of its contemporary forms, has given comfort
to those who prefer not to tackle the claims of the majority of enslaved
persons.

Second, the focus of the transnational effort against human traffick-
ing on the prevention of cross-border movements created a legal slip-
pery slope in which it proved possible to set a transnational duty to
criminalize not only "human trafficking"--characterized by coercive
dealings leading to exploitation23-but also the much broader phenome-
non of "human smuggling. 24 While it is true that smuggling efforts
sometimes transform themselves into the abusive situations defined as
trafficking, this is far from the usual case. To the contrary, most smug-
gling has historically been a consensual and relatively benign market-
based response to the existence of laws that seek artificially to constrain
the marriage of surplus labor supply on one side of a border with unmet
demand for certain forms of labor on the other side of that border.25 In-
deed, the criminalization of smuggling may actually increase the risk of
human trafficking by driving up the cost of facilitated transborder
movement and leaving the poor with no choice but to mortgage their fu-
tures in order to pay for safe passage.26 And even if it is felt that pure

21. In 1999, Kevin Bales estimated that there were 27 million slaves. KEVIN BALES,
DISPOSABLE PEOPLE: NEW SLAVERY IN THE GLOBAL ECONOMY 8-9 (1999). Current estimates
suggest that as many as 750,000 persons are "trafficked" in any given year. See Liz Kelly, "You
Can Find Anything You Want": A Critical Reflection on Research on Trafficking in Persons
within and into Europe, 43 INT'L MIGRATION 235, 239 (2005).

22. BALES, supra note 21, at 23.
23. See discussion of trafficking definition infra notes 44-57 and accompanying text.
24. Prohibited human smuggling consists of "the procurement, in order to obtain, directly or

indirectly, a financial or other material benefit, of the illegal entry of a person into a State Party of
which the person is not a national or a permanent resident." Protocol against the Smuggling of
Migrants by Land, Sea and Air, Nov. 15, 2000, S. TREATY DOc. No. 108-16 (2004), 40 I.L.M.
335, 384 [hereinafter Smuggling Protocol]. The Smuggling Protocol has been ratified by 114
countries. United Nations Office on Drugs and Crime, supra note 4.

25. See infra notes 188-90.
26. "A feature of trafficking economics ... is deferred payment. This serves both to recruit

trafficking victims not in a position to pay fees in advance and extends the trafficker's control
after arrival in the destination country when those trafficked are tied into an extended period of
debt and often criminal activity." Twomey, supra note 7, at 20 (citation omitted).

2008]
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smuggling should be the subject of domestic criminal law, there is rea-
son to question whether a transnational duty to criminalize simple
smuggling is appropriate, as smuggling is more of an affront to particu-
larized sovereign interests than a threat to the general well being.

Third and related, the border control emphasis inherent in the Traf-
ficking Protocol and its companion Smuggling Protocol has provided
states with a reason-or at least a rationalization-for the intensification
of broadly based efforts to prevent the arrival or entry of unauthorized
noncitizens. While in many, perhaps even most, cases those intercepted
have no legitimate claim to enter the destination state, this is not univer-
sally true. In particular, refugees must routinely rely upon smugglers
and even traffickers in order to escape their own country because no
state grants refugees legal authorization to travel for the purpose of
seeking asylum. The practical imperative to ensure that protection is not
denied to refugees who arrive without authorization is formally recog-
nized in Article 31 of the Convention relating to the Status of Refugees
(Refugee Convention), which denies States Parties the right to penalize
refugees for illegal entry or presence.27 Yet this binding guarantee is of
little practical value when migration control efforts are implemented in
an indiscriminate way, precisely the approach required by the antitraf-
ficking and antismuggling treaties.

In sum, the new commitment to combat human trafficking raises real
human rights concerns. The antitrafficking campaign privileges a small
subset of persons subject to contemporary forms of slavery, with conse-
quent marginalization of the majority of the world's slaves. The initia-
tive's focus on transborder movement is particularly problematic, hav-
ing provided cover for a companion commitment to criminalize
smuggling-an approach that may in practice exacerbate the risk of
human rights abuse by creating the conditions within which simple
smuggling is transformed into trafficking. Moreover, the requirement in
both the Trafficking and Smuggling Protocols that States Parties inten-
sify border control measures has provided a justification for generalized
deterrent measures, rendering illusory the formal guarantee to refugees
of immunity from immigration penalties consequent to their search for
protection.

Taken together-and especially given the backdrop of more general
concerns regarding the minimal human rights utility of a treaty that con-
tains no more than a rhetorical commitment to fight the root causes of

27. Convention relating to the Status of Refugees art. 31, July 28, 1951, 19 U.S.T. 6259, 189
U.N.T.S. 137 [hereinafter Refugee Convention].

[Vol. 49:1
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human trafficking and that is content to recommend, rather than to re-
quire, remedies for victims-there is reason to question the wisdom of
support for the antitrafficking cause.

I. UNJUSTIFIABLE PRIVILEGING

Those who champion the human rights value of the Trafficking Pro-
tocol most commonly do so on the ground that it is a critical means of
updating the fight against slavery.28 President Bush, for example, de-
clared that "trafficking is nothing less than a modem form of slavery; an
unspeakable and unforgivable crime against the most vulnerable mem-
bers of the global society., 29 Secretary of State Condoleezza Rice has
described the struggle to end human trafficking as an "abolitionist
movement," 30 while the State Department's top antitrafficking official
compares the antitrafficking effort to the work of abolitionists William
Wilberforce, Frederick Douglass, and Harriet Beecher Stowe and has
called for the fight against trafficking to be understood as a "21st cen-
tury movement to fight the scourge of human slavery.",3 1 Human Rights
Watch similarly condemns human trafficking as "a slavery-like practice
that must be eliminated. 3 2 The head of the Vatican's Pontifical Council
for Justice and Peace, Cardinal Renato Martino, has gone farther still,
arguing that human trafficking is "worse than the slavery of those ...
taken from Africa and brought to other countries. 33

The assertion that the antitrafficking effort is central to combating
contemporary forms of slavery is, of course, a very strong claim. The
fight against slavery is one of the very few human rights imperatives

28. See, e.g., Joan Fitzpatrick, Trafficking as a Human Rights Violation: The Complex Inter-
section of Legal Frameworks for Conceptualizing and Combating Trafficking, 24 MICH. J. INT'L
L. 1143, 1144 (2003).

29. George W. Bush, Remarks at the White House Conference on Missing, Exploited, and
Runaway Children (Oct. 2, 2002), available at http://www.whitehouse.gov/news/releases/
2002/10/20021002-4.html.

30. OFFICE OF THE UNDER SEC'Y FOR GLOBAL AFFAIRS, U.S. DEP'T OF STATE,
TRAFFICKING IN PERSONS REPORT 1 (2006), available at http://www.state.gov/documents/
organization/66086.pdf

31. Jane Morse, Top U.S. Official Cites Progress in Human Trafficking Battle,
AMERICA.GOV, Dec. 13, 2006, at http://www.america.gov/st/washfile-english/2006/December/
20061212160214ajesrom0.452221 1.html.

32. International Trafficking of Women and Children: Hearing Before the Subcomm. on Near
Eastern and South Asian Affairs of the S. Comm. on Foreign Relations, 106th Cong. 48 (2000)
(statement of Regan E. Ralph, Director, Women's Rights Division, Human Rights Watch).

33. Associated Press, Vatican Official Says Human Trafficking Now is Worse than African
Slave Trade, INT'L HERALD TRIB., Nov. 14, 2006, at http://www.iht.com/articles/ap/2006/11/14/
europe/EUGENVaticanHumanTrafficking.php.
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that attracts no principled dissent. Indeed, the duty to eradicate slavery
is one of only two human rights clearly identified by the International
Court of Justice as an erga omnes norm; that is, an obligation owed by
states to the international community as a whole. 34 The claim that the
struggle to end human trafficking is at the core of modem antislavery
efforts would therefore be a weighty factor in assessing the human
rights value of the Trafficking Protocol.

But if the real human rights goal is to establish a new mechanism
with which more effectively to tackle contemporary slavery, it is curi-
ous that governments did not say so explicitly-for example, by enact-
ing a Slavery Protocol (or at least a Slave Trade Protocol 35) rather than a
Trafficking Protocol.36 The divergence of nomenclature is all the more
striking given that the antislavery effort has a long history and central
place on the international human rights agenda, whereas the antitraffick-
ing effort has traditionally focused on only a subset of the slavery prob-
lem-specifically, on the so-called "white slave trade" in women and
children for purposes of prostitution.37 If there really was a determina-
tion to launch a fight against modem slavery, why frame the effort by
reference to an arguably anachronistic term 38 traditionally understood to
respond to only a small part of a much larger issue?39

To be clear, the original Slavery Convention of 1926 specifically re-
quires states to bring about "the complete abolition of slavery in all its

34. Barcelona Traction, Light and Power Co. (Belg. v. Spain), 1970 I.C.J. 3, 32 (Feb. 5). The
other human right so identified by the Court is freedom from racial discrimination.

35. "The trafficking of persons today can be viewed as the modem equivalent of the slave
trade of the nineteenth century." UN High Comm'r for Human Rights, Abolishing Slavery and its

Contemporary Forms, 62, U.N. Doc. HR/PUB/02/4 (2002) [hereinafter Abolishing Slavery]
(prepared by David Weissbrodt & Anti-Slavery International) (citation omitted).

36. One possibility, as Joel Quirk rightly remarks, is that "[i]nvoking slavery can be a... po-
larizing move, narrowing space for ameliorative strategies that rely on the goodwill of those in-
volved." Joel Quirk, The Anti-Slavery Project: Linking the Historical and Contemporary, 28
HUM. RTS. Q. 565, 595 (2006).

37. Elizabeth M. Bruch, Models Wanted: The Search for an Effective Response to Human
Trafficking, 40 STAN. J. INT'L L. 1, 2-3, 7-11 (2004).

38. Joan Fitzpatrick rightly characterizes the approach of the traditional trafficking treaties as
"anachronistic and culturally biased." Fitzpatrick, supra note 28, at 1144.

39. In fairness, the exclusive prostitution orientation of classic trafficking definitions was
dropped in favor of a much more open-ended focus on exploitation, which includes, but is not
limited to, sexual exploitation. Gen. Assembly, Ad Hoc Comm. on the Elaboration of a Conven-
tion against Transnational Organized Crime, Revised Draft Protocol to Prevent, Suppress and
Punish Trafficking in Persons, Especially Women and Children, Supplementing the United Na-
tions Convention against Transnational Organized Crime, at 3 n.9, 5 n.25, U.N. Doc.
A/AC.254/4/Add.3/Rev.2 (May 18, 1999). In a particularly sensitive compromise, exploitative
forms of prostitution (but not all prostitution) are similarly deemed to be within the meaning of
proscribed exploitation.
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forms" and to "prevent and suppress the slave trade."40 The Supplemen-
tary Slavery Convention of 1956 gives more detail, expressly defining
as prohibited forms of servile status debt bondage, serfdom, and systems
for the delivery of women for marriage or inheritance without their con-
sent and of children for exploitation.4' Taken together, the extant inter-
national legal definition of prohibited slavery comprises "any form of
dealing with human beings leading to the forced exploitation of their la-
bor, 42 including "the exercise of any or all of the powers attaching to
the right of ownership over a person. ' ' 3

In contrast, the Trafficking Protocol's definition of trafficking is best
understood as a four-part notion limited to particular forms of prohibited
dealing in persons, implemented by means deemed to be inappropriate,
for the purpose of exploitation, and having a transnational character.

First, the process orientation of the trafficking definition makes clear
that the focus of the Trafficking Protocol is not to prohibit exploitation
as such. As in the case of the early nineteenth-century treaties outlawing
the "slave trade" (rather than "slavery"), the Trafficking Protocol is lim-
ited to prohibiting only specific forms of dealing by which people be-
come exploited, now defined to include "recruitment, transportation,
transfer, harbouring or receipt" of persons. 4 Second, these forms of
dealing in persons are of concern only if they are conducted by inappro-
priate means, specifically

by means of the threat or use of force or other forms of coercion,
or abduction, of fraud, of deception, of the abuse of power or of a
position of vulnerability or of the giving or receiving of pay-
ments or benefits to achieve the consent of a person having con-

45trol over another person ....

40. Slavery, Servitude, Forced Labour and Similar Institutions and Practices Convention art.
2, Mar. 9, 1927, 46 Stat. 2183, 60 L.N.T.S. 253 [hereinafter Slavery Convention].

41. Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions
and Practices Similar to Slavery art. 1, Apr. 1, 1957, 18 U.S.T. 3201, 226 U.N.T.S. 3 [hereinafter
Supplementary Slavery Convention].

42. UN Econ. & Soc. Council [ECOSOC], Updating of the Report on Slavery Submitted to
the Sub-Commission in 1966, 9, U.N. Doc. E/CN.4/Sub.2/1982/20 (July 5, 1982) (prepared by
Benjamin Whitaker), cited with approval in Abolishing Slavery, supra note 35, at 6 n.23.

43. Rome Statute of the International Criminal Court art. 7(2)(c), July 17, 1998, 2187
U.N.T.S. 90, cited with approval in Abolishing Slavery, supra note 35, at 6 n.23.

44. Trafficking Protocol, supra note 2, art. 3(a).
45. Id. Importantly, the "consent" of the victim is deemed irrelevant where any of these pro-

hibited means is involved. Id. art. 3(b). Only in the case of children, defined to include any person
under eighteen years of age, is this second inappropriate means requirement inapplicable (i.e., any
prohibited form of process or dealing for the purpose of exploitation amounts to trafficking). Id.

2008]
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Third, there must be evidence that the prohibited forms of dealing, im-
plemented by inappropriate means, are directed to exploiting the victim,
defined to "include, at a minimum, the exploitation of the prostitution of
others or other forms of sexual exploitation, forced labour or services,
slavery or practices similar to slavery, servitude or the removal of or-
gans. ''46 Finally, there must be a transnational element to the offense-
either where it is committed, planned, or controlled, or where its effects
are felt.

47

The trafficking definition thus amounts to a significant retreat from
the already agreed upon prohibition of slavery. a First, the Trafficking
Protocol does not equate "exploitation" (or even the slavery subset
thereof) with trafficking but is concerned only with prohibiting forms of
dealing which facilitate or lead to exploitation. There is, in conse-
quence, no obligation flowing from the Trafficking Protocol to do any-
thing about the condition of being exploited, much less to provide a
remedy to exploited persons. This contrasts sharply with the traditional
legal understanding of the duty to end slavery, which requires an end to
the condition of slavery as such (and not just to the forms of dealing that
lead to it). 49 Second, the trafficking prohibition may even be more con-
strained than the traditional prohibition of the slave trade, 50 because the
"inappropriate means" requirement of the modern trafficking con-
struct-requiring, for example, use of force or coercion-suggests that
there is no Trafficking Protocol based duty to prohibit dealings leading

art. 3(c)-(d).
46. Id. art. 3(a).
47. Id. arts. 1(2), 4; see also Convention against Transnational Organized Crime, Nov. 15,

2000, S. TREATY DOC. No. 108-16 (2004), 2225 U.N.T.S. 209. There is actually a fifth require-
ment, namely that the prohibited dealings "involve an organized criminal group .... " Trafficking
Protocol, supra note 2, art. 4. In truth, though, this final requirement does not amount to a major
limitation, since an "organized criminal group" may involve as few as three persons, may be of a
purely transitory nature, and may exist to commit no more than a single crime punishable by im-
prisonment of four years or more. Convention against Transnational Organized Crime, supra, art.
2(a)-(b).

48. The prohibition of trafficking may actually be broader than the extant definition of slavery
in at least one way: "exploitation" under the Trafficking Protocol explicitly includes "slavery or
practices similar to slavery" but is not limited to those conditions. See Trafficking Protocol, supra
note 2, art 3(a).

49. See Slavery Convention, supra note 40.
50. Cf id. arts. 1(2), which require the prevention and suppression of "all acts involved in the

capture, acquisition or disposal of a person with intent to reduce him to slavery; all acts involved
in the acquisition of a slave with a view to selling or exchanging him; all acts of disposal by sale
or exchange of a slave acquired with a view to being sold or exchanged, and, in general, every act
of trade or transport in slaves."
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to all forms of exploitation. 5
1 Third, the Trafficking Protocol does not

require cooperation to combat all forms of trafficking, but only such
trafficking as is "transnational in nature." 52 As such, there is no com-
mitment to take action against even forms of prohibited dealing, imple-
mented by inappropriate means, and for the purpose of exploitation
unless such dealing occurs in, affects, or implicates more than one
state.53 This final requirement makes clear that slavery or other forms of
exploitation that occur entirely within the borders of one country with-
out the involvement of outside parties are beyond the scope of the Traf-
ficking Protocol.

In sum, while clearly less constrained than traditional definitions of
trafficking, 54 and while concerned about at least some forms of exploita-
tion not covered by the slavery construct,55 it remains that the Traffick-
ing Protocol's trafficking definition is highly circumscribed relative to
the legally binding definitions of slavery already adopted. It thus seems
to respond neatly to the quandary of states that wish to be seen to be ac-
tive on the antislavery front, but which do not have the will meaning-
fully to tackle the problem as a whole. By rechanneling energies to-
wards only the slave trade rather than slavery, there is no need to take
action to address the plight of the more than approximately thirty mil-
lion persons who are already enslaved today.56 By prohibiting only deal-
ings in people affected by "inappropriate means" (e.g., by acknowledg-
ing the possibility of valid consent to enslavement), the Trafficking
Protocol does not even tackle the slave trade as a whole. And perhaps
most serious of all, the international community's new antislavery ini-
tiative offers nothing to the overwhelming majority of future slaves
whose enslavement will (assuming current patterns persist57) occur
within their own countries at the hands of individuals or organizations
of purely domestic provenance. Measured against these empirical reali-

51. See generally Kara Abramson, Note, Beyond Consent, Toward Safeguarding Human
Rights: Implementing the United Nations Trafficking Protocol, 44 HARV. INT'L L.J. 473, 477
(2003) (arguing that the "inappropriate means" requirement should not have been included in the
definition as it "prolongs the debate over consent").

52. Trafficking Protocol, supra note 2, art. 4.
53. See Convention against Transnational Organized Crime, supra note 47.
54. See supra text accompanying notes 37-39.
55. See supra note 48.
56. BALES, supra note 21, at 8-9. Other social scientists characterize Bales's calculation as

conservative. See Christien van den Anker, Contemporary Slavery, Global Justice and Globaliza-
tion, in THE POLITICAL ECONOMY OF NEW SLAVERY 15, 18 (Christien van den Anker ed., 2004);
see also Quirk, supra note 36, at 578.

57. BALES, supra note 21, at 9-10.
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ties, it must surely be said that the Trafficking Protocol is of marginal
significance to the fight against modem slavery, contrary to the rhetoric
of President Bush, leading human rights groups, and others.

There are at least two possible responses to this charge. First, there is
little doubt that the struggle to fight slavery-like international human
rights generally-has always been constrained by political pragmatism.
Because international human rights law is implemented by states, the
promotion of new rights must be pursued in ways that fit-or, at least,
that do not directly conflict with-other priorities of governments.
Given the determination of states to take action against transnational or-
ganized crime, it has been suggested that it was politically astute of non-
governmental and other advocates to exploit that political window to
make at least some progress, albeit highly constrained, on the antislav-
ery agenda.58 Because human rights are constrained by the "art of the
possible," we ought to celebrate even the modest victories secured
rather than criticize the Trafficking Protocol as a partial and attenuated
effort to tackle slavery.59

Second, the Trafficking Protocol did not replace existing treaties re-
quiring action against slavery, in particular the 1926 Slavery Conven-
tion6° and the 1956 Supplementary Slavery Convention. 6' Nor did it call
into question the role of the UN Working Group on Contemporary
Forms of Slavery, the main international forum for coordination of anti-
slavery efforts.62 As such, even if the progress achieved on the antislav-
ery front via the Trafficking Protocol is minimal, at the very least no
damage was done to existing norms and procedural mechanisms, in
consequence of which even minimal progress remains net progress in
the fight against slavery.

My view is that neither of these arguments is persuasive. While hu-
man rights activists must at times accept partial victories rather than
hold out for ideal solutions, there is a responsibility to be alert to the
possibility of real collateral damage to the human rights cause. As is
outlined below in Parts III and IV, the minor human rights progress
made with the advent of the Trafficking Protocol was secured at the cost
of accepting provisions that require the transnational criminalization of

58. Fitzpatrick, supra note 28, at 1165.
59. The Trafficking Protocol encourages (though it does not require) states to address, among

other things, such concerns as privacy; medical, psychological, and material assistance; and em-

ployment, education, and training opportunities. Trafficking Protocol, supra note 2, art. 6.
60. Slavery Convention, supra note 40.
61. Supplementary Slavery Convention, supra note 41.
62. See infra notes 108-11 and accompanying text.
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(nonabusive) smuggling and the generic intensification of border con-
trols. Such measures may endanger would-be migrants, in particular by
converting simple smuggling into highly risky trafficking situations.
More specifically, they stymie access to protection for refugees who,
despite a legal entitlement under the Refugee Convention to arrive in
asylum states without authorization, are increasingly prevented from do-
ing so in practice by generic migration control regimes. When these
human rights externalities are factored in, the net human rights value of
the antitrafficking effort is likely to be negative.

Even if these important negative externalities did not exist, time, at-
tention, and resources were captured by the antitrafficking effort 63 that
could have been expended on a more balanced effort to eradicate slav-
ery. 64 At the nongovernmental level, for example, Amnesty Interna-
tional has incorporated analysis of trafficking in its annual country re-
ports, testified on the issue before legislative bodies, produced a
prodigious number of issue briefs on point, and run a lobbying cam-
paign to secure a European regional treaty on trafficking. 65 Human
Rights Watch logs thirty-nine publications on human trafficking pro-
duced between 1993 and 2006, with the overwhelming majority of these
generated since the drafting of the Trafficking Protocol.66 Even the
highly specialized organization Anti-Slavery International-long the
leading voice in the drive to end slavery-now devotes a major part of
its energy to the trafficking issue.67 Indeed, Anti-Slavery International's
directors list trafficking as one of the organization's three main activity
areas.

68

63. Bruch, supra note 37, at 3.
64. The importance of taking care to decide precisely which normative projects are most sen-

sibly pursued is argued in Philip Alston, Conjuring Up New Human Rights: A Proposal for Qual-
ity Control, 78 AM. J. INT'L L. 607 (1984).

65. Amnesty Int'l, Human Trafficking: Background, at http://www.amnestyusa.org/women/
trafficking/background.html (last visited Sept. 5, 2008).

66. Human Rights Watch, Work on Trafficking of Women and Girls, at
http://www.hrw.org/doc/?t-womentrafficking (last visited Sept. 5, 2008).

67. Anti-Slavery Int'l, Trafficking Programme, at http://www.antislavery.org/archive/other/
trafficking-program.htm (last visited Sept. 5, 2008).

68. The other two are bonded labor and child labor. ANTI-SLAVERY INT'L, ANNUAL REVIEW
5-9 (2005).
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UN agencies,69 including both the UN High Commissioner for Hu-
man Rights 70 and the UN High Commissioner for Refugees, 7' have
similarly reoriented their efforts to be seen as visible on the antitraffick-
ing front. There is even a UN Special Rapporteur "on the human rights
aspects of the victims of trafficking in persons, especially women and
children, 72 who conducts trafficking-focused investigatory missions on
behalf of the Human Rights Council 73 with a view to "raising the profile
of the issue in the international debate and strengthening, through in-
creased coordination, the work of the human rights machinery on the is-
sue of trafficking. '74 More generally, there is a sense-particularly pal-
pable among governments-that their efforts to implement the
Trafficking Protocol are appropriately financed as the core of the anti-
slavery effort.75 The U.S. government, for example, has spent some
$447 million between 2001 and 2006 to fund international antitraffick-
ing efforts.76 The same enthusiasm to fight trafficking has been formal-
ized at the international level, where the Conference of the Parties to the
UN Convention against Transnational Organized Crime has now de-

69. The UN Office on Drugs and Crime manages the Global Programme against Trafficking
in Human Beings, the objective of which is to "assist countries in their efforts to combat" human
trafficking to promote the development of effective criminal justice-related responses. UN Office
on Drugs and Crime, UNODC and Human Trafficking, at http://wwwunodc.org/unodc/en/
human-trafficking/index.html (last visited Apr. 12, 2008).

70. See, e.g., ECOSOC, Recommended Principles and Guidelines on Human Rights and Hu-
man Trafficking, U.N. Doc. E/2002/68/Add. I (May 20, 2002); see also Fitzpatrick, supra note 28,
at 1154.

71. See, e.g., UN High Comn'r for Refugees, Guidelines on International Protection: The
Application of Article 1(A)(2) of the 1951 Convention and/or 1967 Protocol relating to the Status
of Refugees to Victims of Trafficking and Persons at Risk of Being Trafficked, U.N. Doc.
HCR/GIP/06/07 (Apr. 7, 2006), available at http://www.unhcr.org/refworld/pdfid/443679fa4.pdf.

72. This post was established by ECOSOC, Comm'n on Human Rights, Dec. 2004/110, U.N.
ESCOR, 60th Sess., Supp. No. 3, U.N. Doc. E/CN.4/DEC/2004/1 10 (Apr. 19, 2004).

73. See ECOSOC, Comm'n on Human Rights, Integration of the Human Rights of Women
and a Gender Perspective: Report of the Special Rapporteur on the Human Rights Aspects of the
Victims of Trafficking in Persons, Especially Women and Children, U.N. Doc. E/CN.4/2006/62
(Feb. 20, 2006) (prepared by Sigma Huda).

74. ECOSOC, Comm'n on Human Rights, Integration of the Human Rights of Women and a
Gender Perspective: Report of the Special Rapporteur on the Human Rights Aspects of the Vic-
tims of Trafficking in Persons, Especially Women and Children, 55, U.N. Doc. E/CN.4/2005/71
(Dec. 22, 2004) (prepared by Sigma Huda).

75. See, e.g., Anna Diamantopoulou, Comm'r for Employment and Soc. Affairs, European
Comm'n, Fighting Modem Slavery: The EU's Role in Supporting Victims of Trafficking, Ad-
dress at the European Conference on Preventing and Combating Trafficking in Human Beings
(Sept. 19, 2002).

76. U.S. GOV'T ACCOUNTABILITY OFFICE, HUMAN TRAFFICKING: MONITORING AND
EVALUATION OF INTERNATIONAL PROJECTS ARE LIMITED, BUT EXPERTS SUGGEST
IMPROVEMENTS, GAO-07-1034, at 7 (July 2007).
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cided regularly to supervise compliance with the Trafficking Protocol
(including via a state reporting mechanism).77 At the 2006 session of the
Conference, devoted specifically to review of implementation of the
Trafficking Protocol, 111 states, 12 intergovernmental organizations,
and 25 nongovernmental organizations (NGOs) were in attendance,78

and nearly three million dollars was budgeted for technical assistance to
promote meaningful scrutiny of antitrafficking efforts. 79

There is, in short, a pervasive belief that the modem fight against
slavery is by and large appropriately fought under the antitrafficking ru-
bric, despite its highly partial nature.8 0 To the extent that the fight
against trafficking has either drained limited nongovernmental and in-
ternational agency resources away from a more holistic attack on slav-
ery, and to the extent that governments believe that they can (and per-
haps should) attack slavery via the antitrafficking initiative rather than
in a more comprehensive fashion, there is a real loss to the effort to
eradicate the predominant forms of slavery-slavery within states and
slavery already extant (not simply that which could result from prohib-
ited forms of facilitation). And to be frank, as detailed below in Part II,
this is a depletion of resources and a redirection of effort that the anti-
slavery campaign can ill afford, because the procedural mechanisms in
place to address slavery are woefully inadequate.

II. INSTITUTIONAL ATROPHY UNADDRESSED

The modem problem of slavery is both pervasive and poorly ad-
dressed by international institutions. As Bales's pathbreaking study
makes clear, the modem face of slavery is largely the same as its his-
torical face. The majority of the roughly thirty million slaves alive today

77. Conference of the Parties to the United Nations Convention against Transnational Organ-
ized Crime, Oct. 10-21, 2005, Report of the Conference of the Parties to the United Nations Con-
vention against Transnational Organized Crime, 7-8, U.N. Doc. CTOC/COP/2005/8 (Dec. 1,
2005) [hereinafter Conference of the Parties].

78. See Conference of the Parties to the United Nations Convention against Transnational Or-
ganized Crime, Oct. 9-18, 2006, Final List of Participants, U.N. Doc.
CTOC/COP/2006/NF. 1/FINAL (Oct. 18, 2006).

79. Conference of the Parties to the United Nations Convention against Transnational Organ-
ized Crime, Oct. 9-18, 2006, Technical Assistance Activities and Budgetary and Financial Ques-
tions, tbl. 3, U.N. Doc. CTOC/COP/2006/1 1 (Oct. 4, 2006).

80. See, e.g., Trafficking of Women and Children in the International Sex Trade: Hearing Be-
fore the Subcomm. on International Operations and Human Rights of the H. Comm. on Interna-
tional Relations, 106th Cong. 2 (1999) (statement of Harold Hongju Koh, Asstistant Secretary of
State, Bureau of Democracy, Human Rights and Labor, U.S. Department of State).
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are held under the traditional debt bondage systems of South Asia.8' En-
slavement through debt bondage is usually the result of debt incurred-
even if long ago and inherited by subsequent generations-and exacer-
bated by the perceived need to borrow further sums to pay the costs of
coping with emergencies or arranging and celebrating marriages, cou-
pled with endemic cheating on wages paid by employers. 82 It is en-
forced by violence to stymie escape, often with official participation.
While some countries have made real efforts to attenuate the prevalence
of debt bondage, 83 the reality is that the industries (such as brick mak-
ing) that rely most heavily on debt bondage would likely be unviable
without the slave labor-a concern that has limited real progress. 84

In addition to debt bondage, traditional slavery is alive and well in
the form of chattel slavery systems, especially in parts of Africa. 85 In
contrast to most debt bondage systems, "[v]iolence is rarely needed to
keep slaves obedient since the entire social system maintains a culture
of order and obedience." 86 Not only is chattel slavery deeply rooted in
custom and tradition,8 7 but it may seem to many slaves the least bad op-
tion in a society of endemic scarcity where freedom is often a forebod-
ing prospect.

88

Moreover, technically illegal but nonetheless pervasive forms of
modern slavery are swelling the ranks of the traditionally enslaved. In
some instances, such as the sale of children into prostitution by their
parents, the impetus for slavery may derive less from the need to satisfy
basic economic needs than from unchecked consumerism abetted by

81. Bales estimates that fifteen to twenty million persons are held in bonded labor in Bangla-
desh, India, Nepal, and Pakistan. BALES, supra note 21, at 9. The UN Working Group on Con-
temporary Forms of Slavery, on the other hand, estimates that there are between 44 to 100 million
persons in bondage in India alone. ECOSOC, Sub-Comm'n on Promotion & Prot. of Humun
Rights, Report of the Working Group on Contemporary Forms of Slavery on its Twenty-fifth Ses-
sion, 21, U.N. Doc. E/CN.4/Sub.2/2000/23 (July 21, 2000) (prepared by Halima Embarek War-
zazi).

82. BALES, supra note 21, at 201-03.
83. But see HUMAN RIGHTS WATCH, HIDDEN APARTHEID: CASTE DISCRIMINATION AGAINST

INDIA'S "UNTOUCHABLES" 82 (2007).
84. See BALES, supra note 21, at 170-94.
85. See Mary Ross Hendriks, Modern Slavery and the Production of Consumer Goods in a

Global Economy: Consumer Choice-Not Law--Will Trigger the Next Diaspora, 20 T.M.
COOLEY L. REV. 431, 444 (2003); A. Yasmine Rassam, Contemporary Forms of Slavery and the
Evolution of the Prohibition of Slavery and the Slave Trade Under Customary International Law,
39 VA. J. INT'L L, 303, 322 (1999).

86. BALES, supra note 21, at 88.
87. Quirk, supra note 36, at 572.
88. BALES, supra note 21, at 108.
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unhelpful religious and discriminatory attitudes. 89 But more commonly,
slavery is on the rise "where old rules, [and] old ways of life break
down." 90 Bales gives the example of widespread slavery in Brazil's
charcoal making industry, hidden in that country's dense interior. After
agricultural mechanization drove more people to the cities than new in-
dustries could absorb, recruiters appeared in the slums offering work.
Once the recruited workers arrive in the rainforest and other isolated lo-
cations, their documents are confiscated to prevent their departure and a
merciless pattern of backbreaking work under terrible conditions en-
sues. In many ways, this new slavery is much worse than the traditional
variant: "The [recruiters] and their bosses don't want to own these
workers, just to squeeze as much work out of them as possible ....
Rather than keep on those who can no longer work at full strength, it is
more cost-efficient to discard them and recruit fresh workers to take
their places."

91

Modem slavery, then, "is not about owning people in the traditional
sense of old slavery, but about controlling them completely": 92

[T]he new slavery appropriates the economic value of individuals
while keeping them under complete coercive control-but with-
out asserting ownership or accepting responsibility for their sur-
vival. The result is much greater economic efficiency: useless
and unprofitable infants, the elderly, and the sick or injured are
dumped. Seasonal tasks are met with seasonal enslavement ....
In the new slavery, the slave is a consumable item, added to the
production process when needed, but no longer carrying a high
capital cost. 93

In sum, the number of slaves in the world is not decreasing, but in-
creasing. Not only is traditional slavery far from being eradicated, but
there are also millions of people-the collateral damage of modem eco-
nomic and resultant social change-who have become enslaved out of a
combination of "weakness, gullibility, and deprivation." 94 Yet the over-
whelming majority of these slaves are victimized, at least in direct
terms, by persons or organizations of domestic origin, thus excluding
their predicament from the definition of trafficked persons under the

89. Id. at 38-40.
90. Id. at 121.
91. Id. at 129.
92. Id. at 4.
93. Id. at 25.
94. Id. at 11.
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Trafficking Protocol. And where foreign entities are involved, the proc-
ess-oriented prohibitions of the Trafficking Protocol guarantee no relief
to the presently exploited (given that treaty's exclusive focus on crimi-
nalizing forms of dealing that lead to exploitation), rather than criminal-
izing the exploitation itself. Yet the circumstances of persons already
enslaved inside their own countries are grievous and endemic. Their
numbers are more than thirty times greater than the ranks of the traf-
ficked population. How can it possibly make sense to devote no new in-
ternational resources to fighting their enslavement even as trafficked
persons move to center stage? On what possible basis can the antitraf-
ficking effort be grounded in the importance of fighting modem forms
of slavery, even as it neglects the predicament of the huge majority of
modem slaves?

The failure to devote new resources to the core of the slavery prob-
lem is all the more egregious when account is taken of the inefficacy of
the international machinery now in place to combat slavery. Despite the
world community's continued insistence that slavery be ended, the truth
is that action has never matched the rhetoric. 95 Supervision has been en-
trusted to a series of ineffectual oversight bodies that have issued pious
pronouncements about the evils of slavery, almost never accompanied
by any meaningful action to enforce relevant legal duties. The pattern of
formal rather than substantive oversight was set by the 1890 Brussels
Act, which established the first international secretariat to oversee slav-
ery prohibitions, but allowed that agency only to "catalog" relevant state
practice on slavery. 96 None of the successor bodies-including the
League of Nations' Permanent Mandates Commission and later its
Temporary Slavery Commission and Advisory Committee of Experts on
Slavery, and the UN Economic and Social Council (ECOSOC), and UN
Slavery Committee-was entrusted with even modestly coercive au-
thority to take states to task over slavery. 97 The modem system is little
better, with former UN Secretary-General Javier P~rez de Cu~llar hav-
ing bluntly concluded that "[c]ompared with the reporting or monitoring
systems of other human rights instruments ... the reporting clauses of

95. See, e.g., Abolishing Slavery, supra note 35, 188 ("There is no... international mecha-
nism for the monitoring and enforcement of States' obligations to abolish slavery and related
practices. The right of all individuals to be free from slavery is a basic human right; yet this lack
of an adequate implementation procedure does little to encourage States to establish safeguards
against all contemporary forms of slavery.").

96. See SUZANNE MIERS, SLAVERY IN THE TWENTIETH CENTURY: THE EVOLUTION OF A
GLOBAL PROBLEM 22-23 (2003).

97. See generally id. at 19-400.
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the Slavery Conventions [of 1926, 1949, and 1956] appear vague and
without effective influence on the implementation ...of their provi-
sions."

98

Slavery in fact always has been something of an orphaned issue
within the United Nations.99 As Suzanne Miers writes, upon the estab-
lishment of the United Nations, "slavery was the last thing on the minds
of politicians. The Slavery Convention was not even among the treaties
the [United Nations] took over from the League of Nations at its de-
mise."' 0 Some important antislavery initiatives are, of course, under-
taken by the International Labour Organization (ILO), a specialized
agency associated with the United Nations. 10 1 And some UN special
rapporteurs have taken up slavery concerns, at times drawing upon the
ILO's work. °2 But it is surely telling that despite the clear prohibition
of slavery in Article 8 of the International Covenant on Civil and Politi-
cal Rights (Civil and Political Covenant), 0 3 the generally well-regarded

98. The Secretary-General, Study on Ways and Means for Establishing an Effective Mecha-
nism for the Implementation of the Slavery Conventions, T 21, delivered to the Sub-Comm'n on
Prevention of Discrimination & Protection of Minorities, U.N. Doc. E/CN.4/Sub.2/1989/37 (May
17, 1989) [hereinafter Study on Ways and Means].

99. Indeed, this was precisely the characterization offered at each of the 2004 and 2006 ses-

sions of the UN Working Group on Contemporary Forms of Slavery. ECOSOC, Sub-Comm'n on
Promotion & Prot. of Human Rights, Report of the Working Group on Contemporary Forms of
Slavery on its Twenty-ninth Session, 9 26, U.N. Doc. E/CN.4/Sub.2/2004/36 (July 20, 2004) (pre-
pared by Paulo Sergio Pinheiro); Gen. Assembly, Sub-Comm'n on Promotion & Prot. of Human
Rights, Report of the Working Group on Contemporary Forms of Slavery on its Thirty-first Ses-

sion, 9 20, U.N. Doc. A/HRC/Sub. 1/58/25 (Aug. 22, 2006) (prepared by Abdul Sattar).
100. MIERS, supra note 96, at 319. The United Nations ultimately took over supervision of

the 1926 Slavery Convention by execution of a protocol to that effect in 1953. G.A. Res. 794
(VIII), U.N. Doc. A/2630 (Oct. 23, 1953).

101. The ILO, established in 1919, has drafted three treaties of particular relevance: the
Forced Labour Convention of 1930 (No. 29), the Abolition of Forced Labour Convention of 1957
(No. 105), and the Worst Forms of Child Labour Convention of 1999 (No. 182). These treaties
are supervised under the ILO's Committee of Experts monitoring system. Abolishing Slavery,
supra note 35, 99 38-43, 43 n.52, 164-70. More generally, the ILO has taken action to combat
forms of slavery under the rubric of its general responsibility to combat "forced or compulsory
labor." Yet even this organization's efforts have been reoriented significantly to focus on "human
trafficking." Int'l Labour Org., A Global Alliance against Forced Labour: Global Report Under
the Follow-up to the ILO Declaration on Fundamental Principles and Rights at Work, Int'l La-
bour Conf. (2005), 312.

102. Gen. Assembly, Human Rights Council, Report of the Special Rapporteur on the Situa-
tion of Human Rights in Myanmar, 9 43, U.N. Doc. A/HRC/4/14 (Feb. 12, 2007) (prepared by
Paulo Sergio Pinheiro); ECOSOC, Comm'n on Human Rights, Report of the Special Rapporteur
on the Sale of Children, Child Prostitution and Child Pornography, 53, U.N. Doc.
E/CN.4/2006/67 (Jan. 12, 2006) (prepared by Juan Miguel Petit).

103. "No one shall be held in slavery; slavery and the slave-trade in all their forms shall be
prohibited. No one shall be held in servitude .... No one shall be required to perform forced or

compulsory labour ...." International Covenant on Civil and Political Rights art. 8, Dec. 16,
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Human Rights Committee that oversees that treaty-and that undertakes
serious review of State Party reports, receives individual complaints un-
der the Optional Protocol, and issues authoritative general comments to
guide state compliance-has never engaged in the fight against slav-
ery. 104 Incredibly, the Human Rights Committee has referred to Article
8 of the Covenant in only three decisions (one concerning military con-
scription,'0 5 another related to child custody, 10 6 and the most recent con-
cerning prison labor10 7) and has never issued a general comment on
point.

Instead, primary UN responsibility for the slavery issue was entrusted
in 1975 to a much less visible body, the Working Group on Slavery (re-
named the Working Group on Contemporary Forms of Slavery in
1988).1°8 The Working Group is not a formal treaty supervisory body,'0 9

but is rather a subsidiary body of the Sub-Commission on the Promotion
and Protection of Human Rights, from which its members are drawn.1 10

The use of a relatively informal mechanism of this kind was dictated by
necessity, because none of the antislavery treaties provides for the es-
tablishment of a true supervisory body.1 ' But in practice, the lack of

1966, S. ExEc. DOc. E, 95-2 (1978), 999 U.N.T.S. 171 [hereinafter ICCPR].
104. While its mandate is focused less directly on slavery than that of the Human Rights

Committee, the Committee on Economic, Social and Cultural Rights could also be faulted for
having engaged insufficiently with closely related concerns, particularly in view of Article 6 ("the
right of everyone to the opportunity to gain his living by work which he freely chooses or ac-
cepts") and Article 7 ("just and favorable conditions of work") of the International Covenant on
Economic, Social and Cultural Rights arts. 6-7, Dec. 16, 1966, 993 U.N.T.S. 3.

105. L.T.K. v. Finland, Commc'n No. 185/1984, Human Rights Comm., U.N. Doc.
CCPR/C/OP/2 15.2 (July 9, 1985).

106. A.J. v. G. v. Netherlands, Commc'n No. 1142/2002, Human Rights Comm., U.N. Doc.
CCPR/C/77/D/ 1142/2002 5.6 (Apr. 14, 2003).

107. Radosevic v. Germany, Commc'n No. 1292/2004, Human Rights Comm., U.N. Doc.
CCPR/C/84/D/1292/2004 7.3 (Aug. 5, 2005).

108. The renaming was designed to ensure jurisdiction over such nontraditional slavery con-
cerns as "exploitation of sex, debt-bondage, sale of children, [and] apartheid." ECOSOC, Sub-
Comm'n on Prevention of Discrimination & Prot. of Minorities, Report of the Working Group on
Slavery on its Twelfth Session, 114, U.N. Doc. E/CN.4/Sub.2/1987/25 (1987).

109. Study on Ways and Means, supra note 98, 36.
110. As originally constituted in 1974, the Working Group was comprised of five members of

the Sub-Commission and authorized to meet for not more than three days prior to the general
meeting of the Sub-Commission. ECOSOC, Social Comm., Dec. 16 (LVI), U.N. ESCOR, 56th
Sess., Supp. No. 1, U.N. Doc. E/5514 (May 17, 1974). The Working Group's mandate was "to
review developments in the field . . . to consider and examine any information from credible
sources on the subject . . . with a view to recommending remedial action." ECOSOC, Sub-
Comm'n on Prevention of Discrimination & Prot. of Minorities, Report of the Sub-Commission
on Prevention of Discrimination and Protection of Minorities on its Twenty-sixth Session, res. 7,

1, 3, U.N. Doc. E/CN.4/Sub.2/343 (Dec. 28, 1973).
111. Study on Ways and Means, supra note 98, 44. But Article 8(3) of the 1956 Supplemen-
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treaty-based authority has proved a significant impediment to meaning-
ful oversight, because the Working Group cannot even require states to
provide it with information on implementation of any kind, much less
compel governments to account for their actions.

As a result, and given the real time and budgetary limitations im-
posed on it,112 the Working Group has become nearly entirely depend-
ent on NGOs to serve as both its primary source of information and its
de facto secretariat.' 1 3 For example, even when taking up its arguably
most fundamental responsibility--overcoming the problem of pervasive
nonratification of the antislavery treaties-the Working Group felt
compelled to ask NGOs to undertake the relevant analysis and to pre-
pare the required briefing note. 1 4 While some NGOs, notably Anti-
Slavery International, have genuinely sought to provide the Working
Group with relevant and broadly based information and strategy pro-
posals, other NGOs have exploited the Working Group nearly single-
mindedly to advance their own parochial agendas. 115 The Working
Group has largely acquiesced to these efforts, apparently content to
serve as little more than a forum for the airing of NGOs' views on slav-
ery. 116 Indeed, the then Chairperson of the Working Group justified its
existence in precisely those terms:

For years... the Working Group had represented a forum of ex-
pression and a platform for ... non-governmental organizations
working in the field and even former victims of various forms of
exploitation, and government representatives. No Special Rap-

tary Slavery Convention does at least oblige the UN Secretary-General to communicate relevant
information received to ECOSOC, which information has been periodically considered by
ECOSOC resulting in "various actions in this regard." Id. 20.

112. In the mid-1980s there was even an attempt to cut off all funds for servicing of the
Working Group. Kathryn Zoglin, United Nations Action Against Slavery: A Critical Evaluation, 8
HUM. RTS. Q. 306, 337 (1986).

113. See Abolishing Slavery, supra note 35, 181. Zoglin refers to the Working Group as "al-
most the private creation" ofNGOs. Zoglin, supra note 112, at 314-15.

114. ECOSOC, Sub-Comm'n on Prevention of Discrimination & Prot. of Minorities, Report
of the Working Group on Contemporary Forms of Slavery on its Twentieth Session, 7 13-18,
U.N. Doc. E/CN.4/Sub.2/1995/28 (June 13, 1995) (prepared by loan Maxim).

115. The International Abolitionist Federation, for example, not only demanded that the
Working Group seek the abolition of prostitution, but asked it also to take up the question of the
relationship among the "sex industry," "drug industry," and "arms industry." Id. 7 47, 56.

116. This characterization was offered by the government of France. ECOSOC, Sub-Comm'n
on Prevention of Discrimination & Prot. of Minorities, Report of the Working Group on Contem-
porary Forms of Slavery on its Twenty-fourth Session, 46, U.N. Doc. E/CN.4/Sub.2/1999/17
(July 20, 1999) (prepared by Halima Embarek Warzazi); see also Gen. Assembly, supra note 99,

30.
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porteur could fulfil the role of mediator as well as the Working
Group.... [M]aintenance of the Working Group was a victory
for the non-governmental organizations and the victims of ex-
ploitation, who could continue to make their voice heard before
the international community. 17

In truth, the Working Group has done little beyond periodically revis-
ing a catalog of the causes of slavery that is so vague and all encom-
passing that it is a meaningless standard around which to design real ac-
tion. At its thirtieth anniversary meeting in 2005, for example, the
Working Group unhelpfully opined "that poverty, social exclusion, illit-
eracy, ignorance, rapid population growth, HIV/AIDS, poor govern-
ance, corruption, irregular migration, impunity, discrimination in all its
forms and armed conflicts are among the main root causes of contempo-
rary forms of slavery ....,,118 Members of the Working Group have,
moreover, at times proposed policy responses-for example, "a mutu-
ally-supportive and ethical globalization that would bring an end to the
perpetuation of poverty and exploitation"" 19-that are so patently vague
and grandiose 20 that it should come as no surprise that no more than a
small number of states (and not even most relevant intergovernmental
organizations1 2 1) even bother to attend its sessions. 122 Indeed, even Anti-
Slavery International has recently decided that it will no longer invest
any significant resources in the Working Group's activities.123

Most tragic of all, the Working Group seems largely oblivious to its
own shortcomings. While serious operational reform proposals have

117. ECOSOC, supra note 81, 6.
118. ECOSOC, Sub-Comm'n on Promotion & Prot. of Human Rights, Report of the Working

Group on Contemporary Forms of Slavery on its Thirtieth Session, 36(17)(c), U.N. Doc.
E/CN.4/Sub.2/2005/34 (July 7, 2005) (prepared by Marc Bossuyt).

119. ECOSOC, Comm'n on Human Rights, Report of the Working Group on Contemporary
Forms of Slavery on its Twenty-seventh Session, T 10, U.N. Doc. E/CN.4/Sub.2/2002/33 (June 17,
2002) (prepared by Halima Embarek Warzazi).

120. "Unfortunately, many of the recommendations [of the Working Group] constitute little
more than unhelpful and unimaginative generalities." Zoglin, supra note 112, at 323.

121. "United Nations specialized agencies and other I.G.O.s, with the exception of the I.L.O.,
have made only a minor contribution to the Working Group." Id. at 316.

122. In 2005, for example, only thirteen states-and no intergovernmental organizations-
were listed as having attended the Working Group's meetings. ECOSOC, supra note 118, at 17.
Governmental attendance improved significantly in 2006, however, with twenty-eight states pre-
sent at the Working Group's meeting. Gen. Assembly, supra note 99, at 14.

123. ANTI-SLAVERY INT'L, REPORT AND FINANCIAL STATEMENT: 31 MARCH 2006, at 8
(2006).
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been presented by the Secretary-General, 124 by some NGOs, 125 and in
expert studies, 126 the net result seems to be negligible. 127 In a 1999 re-
view of its procedures, for example, the Working Group took no action
on two potentially significant proposals for change-aggressively pur-
suing a formal state reporting system 28 or replacing the Working Group
with a more agile special rapporteur structure129-- opting instead for the
tamest alternative on the table, namely organizing Working Group dis-
cussions to include a thematic focus. 30 Yet another opportunity for
meaningful change was lost in 2005 when the Working Group's deci-
sion to scrutinize its own activities to mark its thirtieth anniversary
yielded only endorsement of the status quo. 13 1 The Working Group
opted to continue to define its main task simply as the publicizing of

124. See Study on Ways and Means, supra note 98.
125. At its twenty-first session, for example, Anti-Slavery International presented the Work-

ing Group with a very helpful note with a proposed agenda of action organized with distinct
points of focus on each of the traditional forms of slavery, more modem slavery-like practices,
and an analysis of factors predisposing some groups to slavery. ECOSOC, Sub-Comm'n on Pre-
vention of Discrimination & Prot. of Minorities, Report of the Working Group on Contemporary
Forms of Slavery on its Twenty-first Session, 13, U.N. Doc. E/CN.4/Sub.2/1996/24 (July 19,
1996) (prepared by Halima Embarek Warzazi).

126. At its twenty-third session, the Working Group requested comprehensive reviews of its
work, leading to the preparation of a study by David Weissbrodt and Anti-Slavery International.
See Abolishing Slavery, supra note 35. Earlier studies include REPORT ON SLAVERY, U.N. Doc.
E/4168/Rev. 1, U.N. Sales No. 67.XIV.2 (1966) and SLAVERY: REPORT UPDATING THE REPORT

ON SLAVERY SUBMITTED TO THE SUB-COMMISSION IN 1966, U.N. Doc.

E/CN.4/Sub.2/1982/20/Rev. 1, U.N. Sales No. E.84.XIV. 1 (1984).
127. An expert report concluded that while the supervision "defect in the existing regime un-

der the slavery conventions has been discussed many times ... no change has been effected, al-
though numerous suggestions on how to improve the system have been made." Abolishing Slav-
ery, supra note 35, 180.

128. The Working Group belatedly endorsed the idea of an optional protocol to facilitate su-
pervision of the three antislavery treaties in 2001. ECOSOC, Sub-Comm'n on Promotion & Prot.
of Human Rights, Report of the Working Group on Contemporary Forms of Slavery on its
Twenty-sixth Session, 28, U.N. Doc. E/CN.4/Sub.2/2001/30 (July 16, 2001) (prepared by Rajen-
dra K. Goonesekere). This request was endorsed by the Sub-Commission, but has not been pur-
sued. ECOSOC, Sub-Comm'n on Promotion & Prot. of Human Rights, Report of the Working
Group on Contemporary Forms of Slavery, Sub-Comm'n on Human Rights Res. 2001/14, U.N.
Doc. E/CN.4/SUB.2/RES/2001/14 (Aug. 15, 2001).

129. The Sub-Commission has recommended that the new Human Rights Council give con-
sideration to strengthening the Working Group's monitoring capacity and to the establishment of
a special rapporteur. Gen. Assembly, Sub-Comm'n on Promotion & Prot. of Human Rights, Spe-
cific Human Rights Issues: Contemporary Forms of Slavery, 6, U.N. Doc. A/HRC/Sub. 1/58/L.9
(Aug. 21, 2006).

130. ECOSOC, supra note 116, 41.
131. ECOSOC, Sub-Comm'n on Promotion & Prot. of Human Rights, Report of the Working

Group on Contemporary Forms of Slavery on its Twenty-eighth Session, 15, U.N. Doc.
E/CN.4/Sub.2/2003/31 (June 27, 2003) (prepared by Paulo S~rgio Pinheiro).
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relevant concerns132 and, more generally, to "provide a unique platform
for non-governmental organizations and victims of slavery and slavery-
like practices to appear before an international forum . . . ,,133 The one
shift agreed to ironically mirrored the commitment to reform already
made in 1999, namely "to sharpen its thematic focus."' 3 4 Incredibly,
even that modest concession to the importance of reform seems to have
had little real impact, as the first thematic focus selected was its tradi-
tional favorite: "the human rights dimensions of prostitution."'1 35 In any
event, the promised "sharpened focus" did not materialize. The Work-
ing Group failed even to ensure that a background paper was ready for
the session,' 36 and it spent most of its time listening to pleas from a va-
riety of groups committed to ensuring that the Working Group not devi-
ate from its hardline opposition to any legalization of prostitution.' 37

In sum, supervision of the antislavery agenda within the UN system
is little short of a disaster. The Human Rights Committee, despite clear
jurisdiction over slavery by virtue of Article 8 of the Civil and Political
Covenant, has remained aloof from the issue. The governments of the
world, having refused to include any form of meaningful supervisory
provisions in the specialized antislavery treaties, have by and large
opted also to ignore the informal Working Group established to fill the
oversight void. 138 And sadly, their failure to take the Working Group's
efforts seriously is understandable: its process has amounted to little
more than an endless cycle of repetitive conversations in which Work-
ing Group members receive NGO reports and consecrate them as offi-
cial recommendations, virtually none of which is taken up by the Work-

132. ECOSCOC, supra note 118, 12.
133. Id. 36(1).
134. Id. 9 36(8).
135. Id. 36(16).
136. Gen. Assembly, supra note 99, 13.
137. Id. 14.
138. A request issued by the Secretary-General in 2000 for governments to report on their an-

tislavery efforts (intended to serve as the basis for Working Group analysis) generated only seven
responses. See The Secretary-General, Review of Developments in the Field of Contemporary
Forms of Slavery: Measures to Prevent and Repress All Contemporary Forms of Slavery, Includ-
ing the Consideration of Corruption and International Debt as Promoting Factors of Contempo-
rary Forms of Slavery and Other Forms of Exploitation, delivered to the Sub-Commission on the
Promotion and Protection of Human Rights, U.N. Doc. E/CN.4/Sub.2/AC.2/2000/4 (May 23,
2000). When a similar request was made in 2005, only four governments responded. See The Sec-
retary-General, Review of Developments in the Field of Contemporary Forms of Slavery and
Measures to Prevent and Repress All Contemporary Forms of Slavery, delivered to the Sub-
Commission on the Promotion and Protection of Human Rights, U.N. Doc.
E/CN.4/Sub.2/AC.2/2005/4 (June 3, 2005).
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ing Group's parent bodies as the basis for action in any event.'39 With
the Working Group unable even to generate a sophisticated analysis of
the problems that give rise to slavery, much less to design a credible
strategy to combat it, its meetings have become ritualized and largely
symbolic rather than substantive and action-oriented. It is, as Miers con-
cludes, "a paper tiger.' 140

It is in this context that we must assess the ethicality of the decision
effectively to abandon the antislavery effort in favor of a highly partial
fight against human trafficking and to devote new resources to the de-
sign and operation of an oversight system limited to consideration of a
very small sliver of the slavery problem. In essence, governments have
walked away from the problem of slavery conceived in holistic terms.
They have opted to leave the traditional antislavery treaties in place, su-
pervised by a largely irrelevant and clearly ineffective body, 14 1 which is
content to define itself as "a unique forum for the exchange of informa-
tion and views with NGOs."' 142 Yet they simultaneously claim the moral
high ground on slavery, proclaiming their determination to end modem
slavery via the antitrafficking fight despite the fact that the steps taken
are of no relevance to most slaves.

III. PRETEXT FOR THE GLOBALIZATION OF BORDER CONTROL

As bad as it is that the antitrafficking effort has resulted in a highly
selective privileging of a small subset of the slavery problem and as du-
plicitous as it undoubtedly is for states to trumpet antitrafficking efforts

139. The Sub-Commission typically simply "takes note" of the Working Group's report, oc-
casionally "expresses its deep concern" about the issues raised, and "expresses its appreciation"
for the efforts of the Working Group. See, e.g., ECOSOC, Sub-Comm'n on Human Rights Res.
1993/5, U.N. Doc. E/CN.4/SUB.2/RES/1993/5 (Aug. 20, 1993). The Commission on Human
Rights (predecessor to the current UN Human Rights Council) was even less supportive, at times
actually declining to take up the antislavery fight in favor of continued relegation of the issue to
the Sub-Commission. ECOSOC, Comm'n on Human Rights Res. 1994/25, U.N. Doc.
E/CN.4/RES/1994/25 (Mar. 4, 1994). Indeed, in 2000 the Commission responded to concerns
about the effectiveness of the Working Group by reducing the length of the Working Group's
session from eight to five days. ECOSOC Comm'n on Human Rights, Dec. 2000/109, 22, U.N.
Doc. E/CN.4/DEC/2000/109 (Apr. 26, 2000).

140. MIERS, supra note 96, at 396.
141. For example, when confronted with the continuing failure of states to ratify the antislav-

ery conventions, the Working Group simply abandoned its efforts rather than aggressively pursue
ratification. "Owing to a sense of discouragement.., it had not invited States which had not yet
ratified the Convention [on Slavery] to meet members of the Working Group for an informal ex-
change of views, as it had done regularly since its nineteenth session." ECOSOC, supra note 81,
49.

142. ECOSOC, supra note 118, 13.
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as proof of their strong commitment to fight modern slavery, the failure
of the antitrafficking effort has a second dimension. In addition to
amounting to a diversion from the core commitment of the international
community meaningfully to combat modem slavery, the antitrafficking
campaign has also resulted in significant collateral human rights dam-
age by providing a context for developed states to pursue a border con-
trol agenda under the cover of promoting human rights.

Taking advantage of the momentum to address trafficking, several
powerful governments successfully promoted the simultaneous adoption
of an additional instrument, the Smuggling Protocol. 43 The principles
codified in that treaty had been on the Austrian and Italian political
agendas for some time and were earlier promoted in the Commission on
Crime Prevention and Criminal Justice and before the International
Maritime Organization.1 44 Sensing that the interest in trafficking would
allow action to be taken on the superficially related issue of smuggling,
these governments authored the seminal draft of what became the
Smuggling Protocol14 5 -initially proposing that smuggling and traffick-
ing be treated as a single, undifferentiated concern. 146 While the issues
of trafficking and smuggling were ultimately dealt with in separate trea-
ties, agreement was achieved to establish a transnational duty to crimi-
nalize any compensated effort 147 to move unauthorized persons 48 across
a border. The migrants unlawfully smuggled do not themselves become
liable to criminal penalties under the Smuggling Protocol (though they

143. See supra text accompanying notes 23-26.
144. Gallagher, supra note 9, at 983.
145. Gen. Assembly, Ad Hoc Comm. on the Elaboration of a Convention against Transna-

tional Organized Crime, Draft Protocol against the Smuggling of Migrants by Land, Air and Sea,
Supplementing the United Nations Convention against Transnational Organized Crime, I n.3,
U.N. Doc. A/AC.254/4/Add.1/Rev.1 (May 13, 1999).

146. It was proposed to create a combined offense of "illegal trafficking and transport of mi-
grants" which would have applied to "[a]ny person who intentionally procures, for his or her
profit, repeatedly and in an organized manner, the illegal entry of a person into another State of
which the latter person is not a national or not a permanent resident." Gen. Assembly, Ad Hoc
Comm. on the Elaboration of a Convention against Transnational Organized Crime, Draft Ele-
ments for an International Legal Instrument against Illegal Trafficking and Transport of Mi-
grants, Proposal Submitted by Austria and Italy, art. A, U.N. Doc. AIAC.254/4/Add. I (Dec. 15,
1998).

147. The facilitation must be carried out "in order to obtain, directly or indirectly, a financial
or other material benefit." Smuggling Protocol, supra note 24, art. 6(1).

148. "Smuggling of migrants" is defined to mean "the procurement, in order to obtain, di-
rectly or indirectly, a financial or other material benefit, of the illegal entry of a person into a
State Party of which the person is not a national or a permanent resident." Id. art. 3(a). "Illegal
entry" is defined to mean "crossing borders without complying with the necessary requirements
for legal entry into the receiving State." Id. art. 3(b).
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remain subject to whatever domestic laws otherwise apply). 149 But
everyone who is part of a "structured group of three or more persons"1 50

that commits, attempts, acts as an accomplice, organizes, or directs
smuggling must, by virtue of the Smuggling Protocol, be subject to
criminal law penalties. 151 Even more significantly, the Smuggling Pro-
tocol mandates a series of steps to stymie smuggling, including cooper-
ating in interdicting smuggling at sea, 152 making it more difficult to se-
cure or use false travel documents, 153 and agreeing expeditiously to
accept back any nationals who have been smuggled. 154

Importantly, the Smuggling Protocol-unlike the Trafficking Proto-
col-does not limit the duty to criminalize to forms of dealing likely to
lead to exploitation. 15 5 Rather, it sets a transnational duty to criminalize
all forms of unauthorized border crossing. In essence, it converts an is-
sue traditionally conceived as purely a matter of domestic law (the right
of states to sanction persons who aid or assist persons unlawfully to en-
ter their territory) into a transnational legal obligation. By virtue of these
provisions for mandatory criminalization and cooperation in enforce-
ment of border control laws, a host of states-including both countries
of origin and of transit-have been effectively conscripted as agents of
first world states of destination.

149. Id. arts. 5, 6(4); see Gen. Assembly, Ad Hoc Comm. on the Elaboration of a Convention
against Transnational Organized Crime, Proposals and Contributions Received From Govern-
ments, 4, U.N. Doc. A/AC.254/5/Add.21 (Feb. 11, 2000) (Austria, Canada, Germany, and Nether-
lands); id. at 6 (Austria and Italy); id. at 8 (Canada); id. at 10 (France)..

150. The Smuggling Protocol, like the Trafficking Protocol, applies only to acts involving an
"organized criminal group." Smuggling Protocol, supra note 24, art. 4. An "organized criminal
group" is defined as a "structured group of three or more persons, existing for a period of time
and acting in concert with the aim of committing one or more serious crimes or offences estab-
lished in accordance with [the Convention against Transnational Organized Crime] in order to
obtain, directly or indirectly, a financial or other material benefit." Convention against Transna-
tional Organized Crime, supra note 47, art. 2(a).

151. Smuggling Protocol, supra note 24, art. 6.
152. Id. arts. 7-8.
153. Id. arts. 12-13.
154. Id. art. 18.
155. The drafters of the Smuggling Protocol were of the view that smuggling, which poses a

risk to human rights, was already dealt with in the Trafficking Protocol. Gen. Assembly, Ad Hoc
Comm. on the Elaboration of a Convention against Transnational Organized Crime, Draft Proto-
col against the Smuggling of Migrants by Land, Air and Sea, Supplementing the United Nations
Convention against Transnational Organized Crime, 8 n.47, U.N. Doc. A/AC.254/4/Add. 1/Rev.2
(Sept. 24, 1999). But human rights concerns that fall short of the Trafficking Protocol's definition
of relevant exploitation can occur in smuggling situations. See Tom Obokata, Smuggling of Hu-
man Beings from a Human Rights Perspective: Obligations of Non-State and State Actors Under
International Human Rights Law, 17 INT'L J. REFUGEE L. 394, 397-401 (2005).
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The initial drafts of the Smuggling Protocol were particularly one-
sided and unremittingly enforcement-oriented, drawing heavily on lan-
guage and approaches rooted in the antismuggling work of the Interna-
tional Maritime Organization and in UN treaties dealing with narcot-
ics. 156 No more than mention was made of the root causes of
smuggling, 157 and human rights issues were viewed simply as con-
straints to be dealt with.158 In line with the original Austrian and Italian
goals, the essential strategy proposed for the Smuggling Protocol was to
require all States Parties to criminalize in their own law the breach of
any other State Party's migration control laws. 159 Not only would all
States Parties become the de facto enforcers of each other's immigration
laws, but they would be required to accept jurisdiction over all relevant
offenses 160 and to take steps to suppress smuggling,' 6' including coop-
eration on the high seas.' 62 On the initiative of the United States, it was
proposed further that States Parties would "facilitate and accept, without
delay," the return of any of their nationals who had been smuggled into
another country. 163 In short, the proposed treaty was an effort to secure
the contracting out of much of the developed world's migration control
agenda to countries of origin and of transit.

To be sure, the developed world's goals were not realized in full. Ob-
jection was taken early on to the proposed duty to criminalize breach of
any other state's immigration laws, 164 leading that clause to be dropped
by the midpoint of the drafting exercise. 165 Similarly, the parties agreed

156. Gen. Assembly, supra note 145, at 3 n.8, 7 n.27.
157. Id. at2n.4.
158. Id. at 2 n.5, pmbl. f,j, 1.
159. Id. arts. 2(2), 3(a), 4.
160. Id. art. 6.
161. Id. arts. 8-9, 11.
162. Id. art. 7.
163. Id. art. 15.
164. Gen. Assembly, Ad Hoc Comm. on the Elaboration of a Convention against Transna-

tional Organized Crime, Revised Draft Protocol against the Smuggling of Migrants by Land, Air
and Sea, Supplementing the United Nations Convention against Transnational Organized Crime,
6 n.32, U.N. Doc. A/AC.254/4/Add.I/Rev.3 (Nov. 22, 1999) [hereinafter Sixth Session Revised
Draft Protocol]; Gen. Assembly, supra note 155, at 6 n.28.

165. In a note to the draft produced at the Ad Hoc Committee's ninth session-which omitted
the clause in question-it was agreed that if smuggling were defined to include the procurement
of illegal entry into "any" State Party, there would be an effective duty to criminalize breach of
another state's immigration laws, whereas if framed as the procurement of illegal entry into "a"
state, there would be no such duty. Gen. Assembly, Ad Hoc Comm. on the Elaboration of a Con-
vention against Transnational Organized Crime, Revised Draft Protocol against the Smuggling of
Migrants by Land, Air and Sea, Supplementing the United Nations Convention against Transna-
tional Organized Crime, 13 n.22, U.N. Doc. A/AC.254/4/Add. l/Rev.5 (Mar. 20, 2000). The lan-
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to delete the provision requiring states to take legislative measures in
order to establish jurisdiction over relevant offenses, with the result that
jurisdictional questions are to be settled by ordinary conflict of laws
rules. 166 Several other developed world proposals to impose additional
duties were also defeated, including an effort to expand the definition of
smuggled persons to include "irregular" (rather than just "illegal") en-
trants 167 and an initiative of the European Community to promote the
stationing of "liaison officers" abroad to "facilitat[e] the secure and
rapid exchange of information" related to smuggling.'1 68

In most other respects, however, the thrust of the original draft
Smuggling Protocol was affirmed. A proposal to make the duty to
criminalize smuggling optional did not survive;' 69 a limitation on the
duty of cooperation only to situations in which migrants would be at
risk was rejected; 170 and agreement was not forthcoming to recognize
any limitations on the duty of states to receive back their smuggled na-
tionals or permanent residents. 171 Indeed, some of the original proposals
were actually strengthened. For example, the definition of unlawful
smuggling was expanded beyond "for profit" efforts to include any
measures in which the unlawful border crossing was intended to secure
"directly or indirectly, a financial or other material benefit"; 172 the duty
to cooperate to prevent smuggling was extended to include cooperation
in preventing even smuggling not shown to be intentional;1 73 the obliga-

guage as finally adopted took the latter course. Smuggling Protocol, supra note 24, art. 3(a).
166. Gen. Assembly, Ad Hoc Comm. on the Elaboration of a Convention against Transna-

tional Organized Crime, Draft Protocol against the Smuggling of Migrants by Land, Sea and Air,
Supplementing the United Nations Convention against Transnational Organized Crime, 4, U.N.
Doc. A/AC.254/L.250/Add.3/Rev. 1 (Oct. 26, 2000).

167. See Sixth Session Revised Draft Protocol, supra note 164, at 4 n. 14.
168. Gen. Assembly, Ad Hoc Comm. on the Elaboration of a Convention against Transna-

tional Organized Crime, Proposals and Contributions, 14, U.N. Doc. A/AC.254/5/Add.24 (Apr.
7, 2000).

169. Gen. Assembly, supra note 155, at 7 nn.34, 40.
170. Id. at 7 n.31.
171. Gen. Assembly, Ad Hoc Comm. on the Elaboration of a Convention against Transna-

tional Organized Crime, Revised Draft Protocol against the Smuggling of Migrants by Land, Sea
and Air, Supplementing the United Nations Convention against Transnational Organized Crime,
20 n.116, U.N. Doc. A/AC.254/4/Add.1/Rev.4 (Dec. 27, 1999).

172. Smuggling Protocol, supra note 24, art. 3(a); Gen. Assembly, Ad Hoc Comm. on the
Elaboration of a Convention against Transnational Organized Crime, Proposals and Contribu-
tions Received From Governments, Austria and Italy: Amendment to Article 2 of the Revised
Draft Protocol against the Smuggling of Migrants by Land, Air and Sea, Supplementing the
United Nations Convention against Transnational Organized Crime, art. 2(1)(a), U.N. Doe.
A/AC.254/L. 179 (Feb. 28, 2000).

173. Smuggling Protocol, supra note 24, arts. 3(a), 7; Gen. Assembly, supra note 172.
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tion of states to impose sanctions on carriers failing to enforce migration
control laws was framed more forcefully; 74 and states of origin were
required not simply to readmit their nationals and permanent residents,
but also to take affirmative steps to facilitate their "travel and re-
entry.' 75 The only real concessions exacted by migrant producing states
were, first, recognition of the duty to "preserve and protect the rights" of
smuggled persons,176 including those accruing under international hu-
manitarian, human rights, and refugee law; 177 and second, affirmation of
a duty in principle to "promote or strengthen, as appropriate," develop-
ment programs aimed at "economically and socially depressed areas" of
countries of origin, "taking into account the socio-economic realities of
migration."' 78 While these additions were clearly of symbolic value, it
remains that the final agreement secured the developed world's goal of
enlisting global participation in its migration control project at a decid-
edly minimal cost.

Indeed, the migration control objectives of the Smuggling Protocol
became in a real sense the metaphorical tail that wagged the antitraffick-
ing project. While neither the original American nor Argentinean drafts
of the Trafficking Protocol sought to impose any duty on states to inten-
sify border controls, 179 the governments of Australia and Canada suc-

174. Gen. Assembly, Ad Hoc Comm. on the Elaboration of a Convention against Transna-
tional Organized Crime, Revised Draft Protocol against the Smuggling of Migrants by Land, Air
and Sea, Supplementing the United Nations Convention against Transnational Organized Crime,
18 nn.97, 99, U.N. Doc. A/AC.254/4/Add. 1/Rev.6 (July 19, 2000).

175. Gen. Assembly, Ad Hoc Comm. on the Elaboration of a Convention against Transna-
tional Organized Crime, Recommendations of the Informal Working Group on Article 15 of the
Revised Draft Protocol against the Smuggling of Migrants by Land, Sea and Air, Supplementing
the United Nations Convention against Transnational Organized Crime, 2, U.N. Doc.
A/AC.254.L.274 (Oct. 24, 2000); Smuggling Protocol, supra note 24, art. 18(4).

176. Smuggling Protocol, supra note 24, art. 16. Mexico led an unsuccessful effort to make
the Smuggling Protocol a migrant protection treaty. See Gen. Assembly, Ad Hoc Comm. on the
Elaboration of a Convention against Transnational Organized Crime, Proposals and Contribu-
tions Received From Governments, Mexico: Amendments to the Revised Draft International Le-
gal Instrument against Illegal Trafficking in and Transporting of Migrants, U.N. Doc.
A/AC.254/L.61 (July 6, 1999); see also Sixth Session Revised Draft Protocol, supra note 164, at
6 n.35. There was, however, simply no willingness to include any additional provisions requiring
the criminalization of the violation of migrant rights, though there was agreement that such viola-
tions could be treated as "aggravating circumstances" in criminal prosecutions of smugglers.
Smuggling Protocol, supra note 24, art. 6(3); accord Gen. Assembly, supra note 165, at 10 n. 18,
16 n.28.

177. Smuggling Protocol, supra note 24, art. 19.
178. Id. art. 15(3). The original lack of attention to "root causes" was protested, in particular,

by China, Colombia, the Holy See, Libya, and Syria. Gen. Assembly, supra note 149, at 9, 12, 15,
20; Gen. Assembly, supra note 168, at 8, 12, 26.

179. US. Proposal, supra note 14; Argentinean Proposal, supra note 14.
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cessfully pushed for amendments to align the Trafficking Protocol with
the goals of the Smuggling Protocol. 80 As a result, border control re-
quirements are not limited to the Smuggling Protocol; the final version
of the Trafficking Protocol' 8' requires states "[w]ithout prejudice to in-
ternational commitments in relation to the free movement of people
.. . [and to] strengthen, to the extent possible, such border controls as
may be necessary to prevent and detect trafficking in persons."' 82 States
Parties to the Trafficking Protocol agree specifically to require transpor-
tation companies to carry out document screenings of persons to be
transported, 183 enforced by carrier sanctions, 184 and more generally to
take steps to "strengthen[] cooperation among border control agen-
cies."' 85 There is, moreover, clear evidence that governments are taking
these duties seriously, as confirmed by a summary of relevant actions
reported to the Conference of the Parties in August 2006:

The vast majority of national replies reported on measures for
strengthening border controls to prevent and detect trafficking in
persons . . . . Such measures included, for example, the estab-
lishment of joint commissions on border cooperation with
neighbouring States (Indonesia); the increase in naval patrols, the
control of territorial waters and the search of ships (Kuwait);
public information campaigns in airports (Costa Rica); training
of immigration officers (Finland and Myanmar); stricter inspec-
tion of entries and exits at border checkpoints and strengthening
the Anti-Trafficking Unit of the national police force (Myanmar);
strengthening of human resources and technical equipment for
border controls (Slovakia); training courses for investigative and
law enforcement authorities, focusing on the identification of
victims (Slovenia and United States) ... ; strengthening of off-
shore borders through the use of airline liaison officials and an
advance passenger protecting system to detect lost, stolen or in-
valid travel documents (New Zealand); the recent establishment

180. Gen. Assembly, Ad Hoc Comm. on the Elaboration of a Convention against Transna-
tional Organized Crime, Revised Draft Protocol to Prevent, Suppress and Punish Trafficking in
Women and Children, Supplementing the United Nations Convention against Transnational Or-
ganized Crime; Proposal Submitted by Argentina and the United States, 6 n. 15, 7 nn. 17-19, U.N.
Doc. AIAC.254/4/Add.3/Rev. 1 (Feb. 22, 1999).

181. This same clause is found in Smuggling Protocol, supra note 24, art. 11(1).
182. Trafficking Protocol, supra note 2, art. 11(1).
183. Id. art. 11(2)-(3).
184. Id. art. 11(4).
185. Id. art. 11(6).
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