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ABSTRACT

 This is a story about gender, makeup and the law. Darlene Jespersen, a bartender, was fired from her job of fifteen years at Harrah's Casino because she refused to wear makeup. Jespersen responded with a lawsuit that traveled to the Ninth Circuit, where she was represented by LAMBDA Legal, the preeminent gay rights litigation organization. Makeup, some will argue, is a trivial thing. Why would Darlene Jespersen (choose to) lose her job over makeup? More generally, how did favoring (as opposed to prohibiting) a practice that so many women (but not men) engage in become the basis for a sex discrimination suit? Why was LAMBDA involved? What is at stake? Isn't makeup a vehicle for women to express their autonomy and individuality? Finally, do we really want the federal government involved in policing employers’ makeup policies?


Because anti-discrimination law has been wedded to a biological conception of sex, it has not grappled well with sex discrimination cases that implicate makeup and grooming. This is particularly problematic in today's labor market because few contemporary employers are likely to exclude all women from their workplace; they are far more likely to engage in intra-gender screening based on whether a woman's self presentation is in accord with social scripts about gender normative behavior.  Using Jespersen as a point of departure, we reveal how makeup is implicated in this screening process and explain why its regulation ought to be conceptualized as a form of discrimination on the basis of sex.
"A woman without paint is like food without salt.”

Prologue: Making Women Tasteful


This is a story about gender, makeup and the law.  The setting is a casino in Reno, Nevada.  The protagonist is Darlene Jespersen, a successful and well-liked bartender whose employer, Harrah's Casino, terminated her employment because she refused to wear makeup. Jespersen responded with a lawsuit that traveled all the way to the Ninth Circuit.  A three-judge panel heard the case, two of whom produced a majority ruling in Harrah's favor--namely, that neither Harrah's decision to fire Jespersen nor the casino's elaborate makeup and grooming requirements runs afoul of Title VII's prohibition against discrimination on the basis of sex.

These foregoing facts raise a number of important normative and doctrinal questions. Why wasn't this case thrown out of court? What precisely is the legal controversy? Makeup, one might argue, is such a simple little thing--normal, natural and ubiquitous. Why would Darlene Jespersen (choose to) lose her job over makeup? More generally, how did favoring (as opposed to prohibiting) a practice that so many women (but not men) engage in become the basis for a sex discrimination suit? What is at stake? Isn't makeup a vehicle for women to express their autonomy and individuality?  What, then, does makeup have to do with sex discrimination? 

These questions drive the employment discrimination law story we tell. But for the story to have traction, we need a background narrative, a prologue, about the constitutive role of cosmetics in women's lives; about the ways in which makeup has colored women, covered women, marked and inscribed women--quite literally made women up.  More than layering women's faces, makeup has layered the social meaning of women's identity. In other words, makeup is part of what has made women women. The background narrative we articulate reveals how.  The narrative illustrates how employers have used makeup as a technology to screen women into and out of the workplace. The historical role of makeup in women's public (workplace) and private (family) lives, and the continuities makeup facilitates between these two not-so separate spheres, is absent from the jurisprudence on makeup and grooming. Our prologue fills this gap and in so doing illuminates why Darlene Jespersen might respond to her employer's request that she wear makeup with a lawsuit.   
* * *

Makeup has a long, complicated, and gendered history.  In the 1600s, both European men and women used cosmetics to alter and modify their appearance and to display class status and wealth. Wealthy American male and female colonists did they same; they wore “rouge, powder, and even beauty patches.”
 However, around the time of the American Revolution, a middle class and anti-aristocratic morality in America successfully promoted the notion that use of makeup was depraved, unclean, and dishonest.
 Luxury and adornment in general signified “patrician” styles that were at odds with a “republican society of manly citizens and virtuous domestic women.”
 In particular, older signifiers of class and power were “newly defined as effeminate,” linking rational citizenship to a kind of rugged masculinity. The effeminization of makeup did not mean that it was deemed appropriate for women. In fact, even women were “instructed to shun paints and artifice.” Makeup was perceived to be at odds with newly emerging feminine ideals of domesticity and purity.
 

While this newly dominant middle class cultural identity “was structured, in large part, around essential gender/sexual difference,”
 makeup was not perceived to be a legitimate means to maintain gender divisions. This is because the wearing of makeup enabled women to perform an identity that was different from their “natural” self. The potential makeup afforded women to transform themselves was “fundamentally at odds with notions of fixed personal and social identity.”
 By the early 1900s, makeup was actually employed to solidify class and racial distinctions. The cosmetics industry created separate markets for high class makeup, lower class makeup, and African American makeup.
 Makeup played a role in keeping women in their place not only with respect to gender, but with respect to class and race as well. But that social function of makeup occurred much later. In the 1800s, makeup was thought to disrupt, not maintain, social hierarchies. 

To create disincentives for women to wear makeup, the social meaning of makeup had to be negative. Thus, makeup came to carry a disreputable meaning for most women, associated with prostitutes.
 The phrase “painted woman” was a euphemism for a prostitute.
 Cosmetics became associated with traditional stereotypes about a female tendency to vice—stereotypes of women as corruptible and uncontrollable sexually, with reference made to Jezebel as a symbol of feminine danger and sexuality.


By the time of the Civil War, paranoia concerning the use of makeup by women as a kind of “false advertising” on the marriage market was rampant. Although beauty was considered a quality in women, it was believed to come about as the result of good moral virtue and habits. Thus, women were encouraged to achieve a beautiful appearance by living a clean life, not by the “artifice” of paint-like cosmetics.
 These admonitions to women and paranoia concerning use of cosmetics incorporated racial anxieties about a widespread practice of skin whitening and about light-skinned African American persons passing into white society. Warning tales were consistently told of women who used cosmetics containing lead or bismuth to alter their complexion and were subsequently “humiliated because [their] ‘lily white’ complexion[s] had been muddied and darkened.”
 Similarly, advice to men seeking marriage appeared about how to distinguish authentic and fake beauty.


In the late nineteenth century, the notion of women legitimately using makeup to perform various roles began to take hold. Actresses and other female performers, whose use of makeup had previously been part and parcel of their questionable morality, began rising to celebrity status. Photography studios became places in which those sitting for a portrait dressed their best and demanded retouching when faced with the photographs which “measured the distance between ideal beauty and reality.”
 However, paranoia about use of makeup to deceive or mask one’s true inner identity remained. One advice book distinguished between an old woman using rouge to deceive a man into marriage and a young woman using rouge as a fair “stratagem” originating out of her “innocent desire to please.”


In the early twentieth century, the role of women in American society underwent rapid change. Where women had previously been relegated to the domestic sphere, it was now becoming acceptable for them to take on more public roles, especially as consumers. Thus, the essentialized statuses of men and women were in flux. The cosmetics industry seized on these changing notions of female identity to reconstruct the concept of the feminine gender and the role of cosmetics for women.
 First, “beauty culture” entrepreneurs, many of whom were women, argued that the employment of cosmetics, including colored cosmetics and powders or bleaches that covered or lightened the skin’s natural tone, would “enhance” natural beauty, allowing women to choose a “type” or “look” for themselves as they participated in the public sphere. This was a type of agency enhancement argument; the notion being that makeup enabled women to broaden the range of identities that could be performed.  Simultaneously, the notion that beauty represented internal virtue and worth was cleverly turned on its head with an argument that using makeup would actually reveal the good and beautiful woman inside.
 Both of the above arguments, contradictory though they may seem, have endured: The notions that makeup enhances or reveals one’s natural or inner beauty (that is, authenticity) while also allowing women to perform a wider range of identities that might otherwise be possible (that is, inauthenticity) continue to have currency today.


By the mid twentieth century, larger industrial companies, usually headed by men (although often with a woman figurehead for credibility), had entered the beauty industry.
 These larger companies engaged in massive amounts of national scale advertising: At one point, the same amount of money was spent on advertising for cosmetics in America as for food, even though food was an industry 17 times larger.
 With the corporatization of the cosmetics industry came a more solidified and naturalized conception of the proper use of makeup. The use of makeup became standardized. No longer was makeup viewed as a social practice through which a woman could express her particular sense of self in the public. Nor was makeup considered a sinful or dangerous act of artifice.
 Makeup became and natural and necessary part of being a woman, a social technology for gender conformity. 

Paradoxically, makeup’s feminized standardization of women helped to legitimize their entrance in the workplace during World War II. As women increasingly participated in formerly male spheres—politics, economic activities, and the labor market—makeup served to appease an anxiety concerning this intrusion and integration. While some employers were troubled by the use of makeup on the job (for both safety and cultural reasons),
 many others welcomed it. Makeup functioned as a means of maintaining separate spheres and roles for men and women--separate masculine and female identities--in the face of gender integration. Advertisers, employers, and the women laborers themselves used “appeals to femininity” to “diffuse some of this unease around the role of women.”
 By using makeup at work, the consciousness of women as women was reinforced, in contrast to consciousness of women as workers.
 Tangee cosmetics, for instance, used an advertisement that “encouraged the use of lipstick, even though the world was at war, and congratulated women on ‘keeping your femininity—even though you are doing a man’s work.’”
 Lockheed and Sperry, Boeing, and the Seattle Navy Yard formally encouraged this gender signaling by offering beauty salons, cosmetics stations, charm classes, and beauty advice respectively.
 “Even the All-American Girls Professional Baseball League, organized during the war, ordered women ballplayers to take makeup lessons from Helena Rubinstein and to appear ladylike on the field.”
 Although cosmetics were temporarily banned from the market in an attempt to conserve essential materials in the United States, the ban only lasted four months, as cosmetics had “come to be seen as essential to the war effort in terms of the role it played in securing women’s commitment.”
 Makeup was even described as essential to women’s mental health during the war.


In short, makeup and women’s entrance into the modern workplace have gone hand-in-hand. Employers have used makeup to both screen women into the workplace and to screen them out. Through makeup, women could signify not only femininity but also gender difference. Makeup was a means by which women could transform themselves into gender-role types expected in particular jobs, such as saleswoman, secretary, or waitress. More generally, the presence of makeup on the faces of women inscribed their bodies to convey something like the following assurance to employers: “The fact that we are in the same workplace as men, and doing the same work as men, does not mean that we are in fact the same as men.” Through makeup, women could perform gender palatability and gender comfort. Makeup signified that gender integration would not mean the disruption of gender hierarchy. Indeed, precisely because of the social continuities of makeup—namely, that women wore makeup across the public/private distinction--men could be assured that, at the end of the day (at home), and during the day (at work), women were going to be women—which is to say, subordinate to men. Rosie the Riveter always wore makeup—at home and at work.
 

The following three notions have remained constant throughout the shifting understandings of the propriety of women wearing makeup: (1) women should desire beauty; (2) that desire will render them more successful and more attractive to men; and (3) that makeup is a means by which women can signal their sexuality. 
 After World War II, the relationship between makeup and women’s sexuality has intensified. One Max Factor ad campaign for a new color of lipstick proclaimed that it will “bring the wolves out,” picturing a woman dressed as Little Red Riding Hood in the forest, pursued by a number of men hiding behind trees, like wolves. Further, text in the ad instructs women to wear the lipstick at their “own risk,” because it will cause the wearer to be “followed” by men, transforming “the most innocent look into a tantalizing invitation.”
 Currently, mass-market makeup advertising even more openly references the association with sexuality (fortunately in a generally less ominous fashion) with products such as Nar’s “Orgasm” line, Ramy’s “Casual Sex” face gloss, and Dessert, a line of Jessica Simpson sponsored makeup that describes itself as “the cosmetic equivalent of really gorgeous lingerie,” and numerous cosmetics products promising to provide a “come hither” look.  Then there is Hollywood, where the Ugly Duckling turning into a sexually desirable Swan narrative (often via a quick makeover) is one of the most popular and enduring of storylines; and this is to say nothing of the plethora of reality shows that focus on providing cosmetic surgery to women to transform their appearance.


Women and men have, of course, never been entirely passive in this state of affairs. First, many women found in the cosmetics industry an opportunity for career advancement that wasn’t available elsewhere.
 African American women in particular have historically participated in a more politicized, racially conscious, and locally controlled beauty industry.
  Second, women obviously responded to cosmetics advertising and the meaning created by cosmetics in various ways. Some resisted this construction of gender. Feminist writers who have critiqued women’s fashion as an oppressive force in women’s lives often include cosmetics in this critique. For example, in 1954, a passionate and lengthy debate over makeup appeared in the Militant, the weekly newspaper of the Socialist Workers Party in the United States. Writers on one side argued that cosmetics companies manipulated women in order to sell their products and rake in profits, while others argued that such a view denigrated women’s capacity to make choices and refused working-class women the right to strive for “some loveliness and beauty in their lives.”
 

In the 1960s and 1970s, the feminist movement and the black civil rights movement began interrogating the existing ideals of beauty.
 Central to the feminist critique was the idea that the beauty industry has been described as promoting an unattainable ideal, an ideal intended as a product for male consumption. 
 Yet, for some women, the employment of cosmetics is a pleasurable aspect of their lives. More than that, many of these women believe that because cosmetics so deeply constitutes female identity, using cosmetics at work and in other public spheres represents a challenge, rather than an acquiescence, to the construction of the workplace as an inherently male space. For instance, Latina women have embraced “visible makeup and the art of applying it as part of their cultural heritage.”
 And the “Look Good . . . Feel Better” program is said to have helped many women struggling with cancer survival by using makeup and hairstyling.
  Still other men and women are members of subcultures that promote an un-gendered use of cosmetics by both men and women, such as goth or glam rock cultures.
 Finally, others, such as lesbian practitioners of butch/femme aesthetics and roles, have created a new meaning or conception of what cosmetics mean, using cosmetics in a gendered, yet gender-subversive manner.
 

Notwithstanding the multiple reasons people choose to wear make-up, makeup remains a powerful symbol not simply of female aesthetics but of female identity. 
 Indeed, today women and makeup are inextricably lined. This helps to explain why many men and women are more comfortable with women who wear makeup than with those who do not, and why most men and women are more comfortable with men who do not wear makeup than with those who do. In this sense, even when the wearing of makeup is understood as an act of agency and self-expression, that understanding should not elide the fact that women, but not men, are expected to wear makeup.  

This does not mean that all women feel comfortable wearing makeup. Many do not. Some experience the practice as an intrusion on their gender identity—a kind of forced assimilation into gender normative behavior. Can employers enforce this normativity? Does doing so violate Title VII’s prohibition against discrimination on the basis of sex? These are the questions we engage in this Article. 
I.
Introduction

Title VII of the Civil Rights Act of 1964 prohibits employers from discriminating on the basis of sex, among other aspects of identity.
 But what does this prohibition mean? Historically, the theory of sex discrimination upon which Title VII jurisprudence has rested is linked to a biological conception of sex. Three interrelated ideas underwrite this conception: (1) there are biological differences between men and women; (2) these differences are not a function of personal choice; they are immutable; and (3) because these differences are immutable, employers should accommodate them, except when doing so compromises job performance.  The theory was aimed at employers who denied women employment opportunities simply because they were women.  Employing this theory, judges looked for evidence that the employer treated all of its female employees or job applicants worse than it treated all of their male counterparts. Evidence that demonstrated this inter-gender disparate treatment created at least a colorable claim of discrimination on the basis of sex.   

But gender discrimination does not always take this inter-gender form.  Beginning in the 1970s, courts began to grapple with discrimination claims brought by women which did not fit comfortably within an inter-gender frame. In these cases, the employer neither excluded nor penalized all women in favor of men but rather subcategorized women, preferring certain "types" over others.  Consider, for example, the pregnancy cases. Central to these cases was the question of whether it was permissible for employers to exclude pregnant women from particular jobs or deny them benefits.  The employers argued that they had not violated Title VII because they were not discriminating against women per se, only some women: those who were pregnant.
 To the extent the employers in question ran workplaces that were predominantly or exclusively female, the argument had additional purchase; in those contexts, this was even more clearly a matter of intra-gender discrimination.
  Rhetorically, these employers asked: How could companies that hire and promote mostly women be liable for sex discrimination? How does choosing some women over others become discrimination on the basis of sex? In 1976, the issue reached the Supreme Court. In a 6-3 vote, the Court, per Justice Rehnquist, concluded that pregnancy-based discrimination, or screening out pregnant women in favor of women who were not pregnant, did not violate Title VII's prohibition against sex  discrimination. 
 

The victory was short-lived.  In hindsight, the view that employers could legally discriminate against pregnant women was never likely to have legs. Pregnancy, after all, is perceived to be an integral part of being female; becoming pregnant is one of the quintessential ways to both perform femininity and transition into womanhood.  Further, protecting pregnancy would not necessarily require courts to move away from a biological understanding of sex discrimination because the capacity to become pregnant is biologically-determined; women, but not men, get pregnant.  Perhaps not surprisingly, Congress amended Title VII to prohibit employers from discriminating on the basis of pregnancy.
  

The pregnancy law suits were not the only intra-gender discrimination cases courts were forced to deal with. In the 1980s, questions emerged as to whether it was legal for employers to discriminate on the basis of gender plus some other identity characteristic, such as race, marital status, or religion. These cases established the so-called sex-plus regime--namely, that it is impermissible for the employer to discriminate against women based on sex plus some other aspect of identity.   The caveat being that this other identity characteristic had to be either a fundamental right (for example, the right to get married) or an immutable characteristic (for example, race).  While this body of law helpfully moved antidiscrimination doctrine beyond the inter-gender frame, it did little to disrupt the biological/immutability conception of sex discrimination, a conception that another body of case law further entrenched--the cross-dressing cases.  

Litigated roughly during the same period as the sex plus cases, the cross-dressing cases, for the most part, involved men who came to work dressed as women.  When their employers terminated them, they filed suit, alleging sex discrimination in violation of Title VII.  Courts rejected their claims, often with little more than the assertion that Title VII protects biological sex, not gender performance.
  The notion was that sartorial practices were not immutable; unlike one's sex, people could make choices about how to dress.  It was not impermissible, therefore, for employers to discriminate based on dress, which judges perceived to be a mutable (and non-fundamental rights) aspect of identity.
 

The nexus courts forged between biology and immutability, on the one hand, and sex discrimination, on the other, shifted in 1989. In that year, the Supreme Court decided Price Waterhouse v. Hopkins.
 Linda Krieger’s recent article provides an account of the background and doctrinal significance of this case.
 Here, it is enough to note that in Price Waterhouse the Supreme Court moved away from a biological conception of sex. The facts are these: After being denied partnership at the accounting firm of Price Waterhouse, Ann Hopkins was informed that, to improve her chances the following year, she should "walk more femininely, talk more femininely, dress more femininely, wear make-up, have her hair styled, and wear jewelry."
 While neither sartorial choices nor makeup is biologically determined--both are mutable--the Supreme Court concluded that Ann Hopkins stated a case of actionable discrimination under Title VII. In so holding, the Supreme Court departed from earlier cases that rendered biology or immutability a necessary pre-condition for establishing a case of sex discrimination.

The question is: How far does Price Waterhouse extend? What if we changed the facts of the case so that the demand on Ann Hopkins is that she "wear make-up [and] have her hair styled"? Further, what if this demand issues not from a set of informal expectations on the part of a few partners, but from a formal grooming policy? Could Ann Hopkins employ these facts to articulate a cognizable claim of sex discrimination? Does Title VII prohibit employers from making up women? Does the biology/immutability logic of the cross-dressing cases survive Price Waterhouse? Jespersen v. Harrah's Operating, Inc.,
 provides an entre into an examination of this question. In Jespersen, Harrah’s Casino terminated Darlene Jespersen for failing to comply with the company’s grooming policy. Among other things, this policy required female employees to wear makeup. The Ninth Circuit concluded that the company’s grooming policy was not inconsistent with Title VII. According to the Ninth Circuit, employers are permitted to make up women. Doing so does not necessarily constitute discrimination on the basis of sex.

This Article argues that Jespersen misunderstands the nature of contemporary sex discrimination. In today’s employment market, few employers are going to exclude all women from their ranks. Doing so would create legitimacy problems. Male-only institutions are normatively suspect. Moreover, market pressures militate against male exclusivity.   Not only are women an important and significant part of the labor force, but many companies face the danger that too few women within the company might limit that company’s market reach. Finally, Title VII would be a barrier to an employer’s attempt to completely exclude women from the workplace. That legislation (as we discuss below) was enacted to eradicate precisely that form of blanket or per se discrimination. All of this is to say that sex discrimination today is not usually going to take the form of total exclusion. Companies will employ a number of gendered technologies to screen in some women and screen out others. At the heart of this screening is a question about sex-gender alignment: Does the female employee appropriately “wear” her sex? Does she appropriately “dress up” her identity? 

We employ the terms “wear” and “dress up” purposively. By these terms we mean to make clear that makeup and dress shape (but do not exhaust) the social meaning of a woman’s identity—that is to say, her gender—whether, for example, people perceive her to be feminine or masculine. Figuratively, the terms “wear” and “dress up” help to convey that, in a variety of ways, women can exercise agency to signal their willingness or refusal to comply with gender normative standards of behavior.  The Jespersen opinion does not reflect this understanding of gender. Absent from that case is the notion that gender discrimination today is less a problem of complete exclusion and more a problem of screening. Because in Jespersen the Ninth Circuit does not grapple with gender screening, the court poorly conceptualizes the relationship between grooming policies that require women to wear makeup and sex discrimination.  

In the context of articulating the foregoing critique, we query whether the Court's unsatisfying approach to makeup and sex discrimination is, paradoxically, intended to expand the anti-discrimination reach of Title VII to cover claims involving sexual orientation.  Sexual orientation as such is not a protected identity category under title VII.  That is, consistent with Title VII, employers can legally discriminate against gays and lesbians.  Part of our analysis will explore whether the doctrinal terms upon which the Ninth Circuit rejects Jespersen's sex discrimination claim creates anti-discrimination room in Title VII for gays and lesbians.  

Our point of departure is a discussion about how a case about makeup made its way to the Ninth Circuit. Understanding who the lawyers were and their incentives to bring this litigation, and understanding the competing pressures operating on the judges, sheds light on both the outcome of the case and the doctrinal terms upon which it was litigated. At the heart of Jespersen lie a number of unresolved issues that have been bubbling about the courts for over a decade.
  We delineate these issues and show how Jespersen's resolution of them is unsatisfying.  

Next, we engage in something of a reconstructive project. In determining whether Jespersen's asserted a cognizable claim of discrimination, the Ninth Circuit focuses on one doctrinal framework--the unequal burdens test--whether Harrah's grooming policy burdened women more than it burdened men.  We set forth three additional theories upon which plaintiffs subject to makeup grooming requirements should be permitted to build their case of sex discrimination: gender non-conformity, anti-stereotyping, double bind.  Of the three, only anti-stereotyping surfaces in the Ninth Circuit opinion. Double bind and gender non-conformity are nowhere to be found. In addition to broadening the way in which Jespersen analyzed anti-stereotyping, we show how the double bind and gender non-conformity theories of sex discrimination can have doctrinal traction in dress and appearance cases involving makeup.  We conclude with a question about judicial protocol and competency.  To do so, we assume that, as a conceptual matter, it makes sense to broaden our understanding of sex discrimination to capture Jespersen's case and other cases involving intra-gender screening based on stereotypes.  We then ask: As a practical matter, do we really want judges deciding what constitutes masculinity and femininity? Do we want judges deciding which gender performances are normative? Masculinity and femininity are social constructions; as such, they are constantly evolving.  One might reasonably worry about federal judges (likely to be older and conservative, at least in terms of social morays) deciding sex discrimination cases based on their conception of gender normativity.  This could set in stone antiquated notions of masculinity and femininity.  Is this a risk that proponents of gender equality should take?  
II.
How One Woman's Refusal to Wear Makeup Got to the Ninth Circuit
A.
The Facts

In 1979, Darlene Jespersen was hired by Harrah’s Casino as a dishwasher. She was rapidly promoted to the position of a barback, and then a bartender in their sports bar, where she worked for over twenty years.
 For many years, she did not wear makeup, as was her personal preference. Her work performance was outstanding, with both supervisors and customers providing her with consistently high praise. She was considered efficient, friendly, and a pleasure for customers to be around. Customers wrote that Ms. Jespersen caused them to return to Harrah’s for vacations and spend their money at the casino.


During the 1980s and 1990s, Harrah's encouraged but did not require female beverage servers to wear makeup.
 Jespersen tried this for a few weeks, but stopped because it made her feel "ill,” “degraded,” “exposed,” and “violated."
 She also felt that wearing makeup "forced [her] to be feminine"
 and "dolled up" like a sexual “object,”
 and that it interfered with her job performance.
 Harrah's did not object when Jespersen stopped wearing makeup.


In February 2000, Harrah's implemented a "Beverage Department Image Transformation" program at its 20 casinos.
 This program specified "appearance standards" for all employees in guest services, including beverage servers. These standards required males and females alike to be "well groomed, appealing to the eye," and physically fit while wearing their specified uniforms and solid black shoes. But the program also included gender-specific requirements for beverage servers, which specified that females appear in stockings, "teased, curled, or styled" hair, and colored nail polish, while males were required to keep their hair short and wear no makeup or nail polish.


Harrah's called its new program the "Personal Best" program. As part of the new program, Harrah's gave training and instruction to employees on image maintenance and gave them makeovers. They then took post-makeover photographs of the employees that supervisors were to use as “appearance measurement tools,” holding the employees accountable to the post-makeover photograph.
 Jespersen acknowledged receipt of the policy and committed to meet the required standards in March 2000. But [image: image1.png]


in April 2000, Harrah's introduced a requirement that female beverage servers wear specific types of makeup (foundation, blush, mascara, and lipstick), while males were prohibited from wearing makeup. Jespersen refused to comply. In July 2000, Harrah's informed her that makeup was mandatory for beverage servers and gave her 30 days to apply for a position that did not require makeup.  Jespersen did not so apply, and was terminated after the 30 days. She exhausted her administrative remedies with the EEOC, then sued in federal court for Title VII violations and related claims under state law.
 
B.
The Litigation Path and the District Court Proceedings

Jespersen started out with a local lawyer experienced with both 
discrimination litigation and dealing with the casinos.  He negotiated an inconsequential settlement for Jespersen – she was to receive her job back, with a special exemption from makeup requirement.
  But Jespersen had already suffered significant costs as a result of having been out of a job – she had not only spent a significant amount of time out of work, but had had to dip into her 401k and incur penalties – and the casino was not willing to give her any backpay.  Plus, Jespersen was worried about how her co workers would react to her receiving a special exemption.  And, she was angry.  She had worked for Harrah’s for over two decades, her performance reviews consistently showed her to be an exemplary employee, and now her employer was tossing her aside over a grooming policy that Jespersen believed hindered rather than helped her job performance. Both in principle and in substance, Jespersen found the settlement offer unsatisfying. 

Jespersen's rejection of the settlement offer placed her in something of a bind, however.  The trial was around the corner, which meant that whomever she retained as a new lawyer would have little time to prepare for trial.  Jespersen’s initial preference had been to go with a private lawyer.  She worried that a public interest group would make a civil rights issue out of the case, and that such an approach would compromise her individual interests as a litigant.
 But after rejecting the settlement offer, she needed help in a hurry. She made panicked calls to the local branches of public interest litigation groups such as the ACLU (who, in turn, contacted, among other groups, LAMBDA) to see whether they would accept the case.  But none of the lawyers from the establishment civil rights groups were willing to go to trial with inadequate preparation.  In the end, Jespersen found a local lawyer who did the best he could. However, the lack of time and resources meant that there was little evidence that he could introduce other than the casino’s policy, Jespersen’s own work performance, and her affidavits regarding her feelings about the makeup policy.  Importantly, there was little evidence introduced as to the economic costs for women of complying with a makeup policy such as Harrah’s.   

The case was before Reno federal district judge Edward Reed.  Reed, a senior judge in his eighties, was a democratic appointee and a World War II veteran.  After the war, he attended college at the University of Nevada and then went on to Harvard Law School.  Post Harvard, he spent a short time at a tax law firm in Boston, but then returned to Nevada.  He was in private practice in Reno there for two decades, before he was appointed to the judiciary by President Carter in 1979.
   He was likely intimately familiar with the workings of the casinos and their employment practices.  His reputation, over nearly two decades on the bench, was one of being both fair and tough, and all in all, it looked to be a good thing that Jespersen had drawn him.
  That is, except for a 1993 case, in which a group of Hilton employees had alleged race and sex discrimination based on, among other things, the employer’s policy of favoring dealers who were “sexually attractive” and possessed a “barbie doll” image.
   Judge Reed had rejected the claim that such a preference could amount to either race or sex discrimination for purposes of Title VII.
  He explained: “No Court can be expected to create a standard on such vagaries as attractiveness or sexual appeal.”
  All was not lost though.  In 1993, the reading of Price Waterhouse as barring sex stereotyping per se had not yet emerged in the case law and there is no mention of Price Waterhouse in Alam.
  Presumably, the Alam plaintiffs had not effectively argued to Judge Reed that allowing employers to have preferences for those women who satisfied the “barbie doll” image amounted to sex stereotyping of the type that the Supreme Court had found problematic in Price Waterhouse.          

Harrah's moved for summary judgment as to all causes of action. Judge Reed found Harrah's motion clear in challenging Jespersen's disparate treatment claim, but ambiguous as to her disparate impact claim. So he proceeded to address the question whether a policy requiring women to wear makeup while forbidding men to do so is discriminatory under Title VII on a disparate treatment theory.


Judge Reed's point of departure was a claim about grooming standards, immutability and sex discrimination. According to Judge Reed, "cosmetic and grooming practices [] which do not discriminate on the basis of immutable characteristics . . . do not fall within the purview of Title VII."
 He made a similar point later in the opinion--namely, that "the makeup requirement [in the case] involves a mutable characteristic, which does not infringe on equal employment opportunities due to one's sex. Therefore, it does not violate Title VII under a disparate treatment theory."
 

Yet, between these two statements, Judge Reed articulated a more moderate position: "[T]he fact that an employer may implement sex-differentiated appearance standards does not necessarily mean that such standards are unlawfully discriminatory."
 The question then becomes: How do we know whether a sex-differentiated appearance standard violates Title VII? "The key consideration," Reed reasoned, "is whether it is applied evenhandedly."
 In other words, the fact that men and women are subject to different grooming requirements does not, without more, create a Title VII problem. The issue is whether that difference burdens one sex more than it does the other. 

To provide an example of what such an unequal burden might look like, Judge Reed explicated the facts and holding of Frank v. United Airlines, Inc.
 In Frank, the different and unequal burdens had to do with weight restrictions. While male employees were permitted to be "large-framed," females employees could be no more than "medium-framed." The Ninth Circuit in Frank concluded that men and women were being subject to different and unequal weight standards. The weight requirements in question burdened women more than they burdened men. 

Applying Frank to Jespersen's case, Judge Reed agreed with Harrah's that the "Personal Best" standards imposed different but equally burdensome requirements on men and women.
 He argued that while some females might find wearing makeup burdensome, some males might find not wearing makeup equally burdensome. "Thus, prohibiting men from wearing makeup may be just as objectionable to some men as forcing women to wear makeup is to Plaintiff."
 

Moreover, according to Reed, men faced a burden women did not in having to keep their hair short. "There is no restriction on the length of women's hair."
 On that basis, he concluded that Harrah's appearance standards were closer to sex-differentiated standards imposing different but equal burdens on each sex than to the different and unequal burdens present in Frank.  

Judge Reed explicitly rejected Jespersen's effort to invoke Price Waterhouse. Recall that Price Waterhouse involved a female accountant who was denied partnership because the partners perceived her to be insufficiently feminine. According to Reed, Price Waterhouse prohibits employers from discriminating "on the basis of sexual stereotyping."
 But that prohibition, he contended, applies only to cases involving sexual harassment. Relying on Ninth Circuit precedent,
 Judge Reed concluded that "grooming and appearance standards [are excepted] from the confines of the Price Waterhouse rule."
 

Finally, Judge Reed also rejected what he perceived to be Jespersen's "cursory claim" of same-sex sexual harassment for lack of any adequate allegations in her complaint. Reed noted that the true gravamen of Jespersen's complaint was that it was discriminatory to force women to wear makeup because this was exploitive and perpetuated negative stereotypes and roles of women as mere sex objects. Citing to his Alam decision from 1993, allowing casinos to prefer a "barbie doll" image among casino card-dealers, Judge Reed ruled that even if Harrah's policy was distasteful, it was not unlawful.
 Because he found no disparate treatment under Title VII, he did not reach the issue of the bona fide occupational qualification exception to disparate treatment under Title VII.
 

After granting Harrah's motion for summary judgment as to all causes of action save that for disparate impact discrimination, Judge Reed also granted Harrah's subsequent motion for reconsideration; he found that the parties had fully briefed the issue of disparate impact in the earlier proceedings and held that there was no evidence of disparate impact.
  Therefore, Judge Reed granted the defendant's summary judgment motion.

C.
The Circuit Court Proceedings
1.
The Lawyers

The case was now poised for an appeal to the Ninth Circuit.  The issue that lies at the heart of many if not the majority of employment discrimination cases is a factual dispute over job performance: was the employee's job performance satisfactory?  This is so because the employer is typically claiming that it terminated the employee because of inadequate performance and the employee is saying no, it was because of discriminatory animus.  Jespersen's exemplary record answered the performance question in the affirmative; she was not terminated because of inadequate performance.  Thus, the case presented a purely legal question.  This shaped not only how the case was litigated but also who would perform the litigation.   

Recall that in her desperate attempt to find counsel at the district court level, Jespersen had contacted the local ACLU office who, in turn, had put her in touch with LAMBDA in Los Angeles.  Given the short notice, LAMBDA had been unable to take the case at the trial level.  But they were willing to take the appeal.  Given that the scope of appeal was now limited to a legal question--whether Harrah's makeup requirements constituted impermissible sex stereotyping ala Price Waterhouse--this was a perfect case for LAMBDA.  LAMBDA Legal is the preeminent gay rights litigation organization in the country.    

Congress has steadfastly refused to include sexual orientation protection under the ambit of Title VII.  Notwithstanding this formal legislative barrier, gay and lesbians plaintiffs have employed Title VII jurisprudence--specifically, the sex stereotyping cases--to challenge workplace discrimination.  Their argument is not that the employer discriminated them based on sexual orientation; instead, their claim is that the discrimination they encountered derived from their refusal or failure to satisfy stereotypical notions of masculinity or femininity.
  The First, Second, Third, and Seventh Circuits had all evinced sympathy for the stereotyping claim.  And in its recent cases, Schwenk, Nichols, and Rene, the Ninth Circuit had shown its willingness to accept the sex stereotyping line of argument as well.
  Jespersen presented LAMBDA with a plum opportunity to push the development of the doctrine further. 

Given the foregoing, LAMBDA’s involvement and willingness to do the bulk of the heavy lifting in the case is understandable.  But sex stereotyping and the question of whether employers should be able to impose makeup restrictions is also an issue that affects all women.  Yet the traditional women's litigation groups played a marginal role in the Jespersen case.  To be sure, there was one amicus brief filed in the Jespersen appeal to which the local Nevada ACLU office, the Gender Public Advocacy Coalition, and two small local California women's rights groups are signatories: Northwest Women’s Law Center and California Women’s Law Center.
  

But the major national women’s rights organizations -- especially those with powerhouse litigation departments such as the ACLU’s Women’s Rights Project and the NOW Legal and Educational Defense Fund (in its present incarnation, Legal Momentum) -- did not seek to take control of this case.  What are we to make of this?  Is the implication here that Jespersen raises issues important to the national gay and lesbian rights groups (and maybe blue collar workers), but not to the national women’s rights groups?  If one makes inferences based on the amount of resources invested by the different groups, the answer is yes.  But why?  Is it because most middle class women – particularly those working in professional service sector jobs like banking, lawyering, investment banking – are likely to wear makeup voluntarily, without an employer mandate that they do so? Is it because employers in this sector are not likely to have formal rules about grooming -- let alone rules about whether to wear makeup, how much of it, and what colors, to wear? If one is cynical and suspects that national women’s rights groups are pushing the agendas of middle class white women, then perhaps it stands to reason that fighting a case about blue collar women and gays (or, worse, some combination) is not going to be high on their list of battles to fight.

But this is all surmise on our part; and we should not make too much of the marginal role the traditional women's rights group played in this case. Maybe, unbeknownst to us, they were playing an important supportive role behind the scenes?  Indeed, as the Jespersen case was proceeding, NOW, along with the ACLU of Florida, did file an amicus brief in the appeal to the Eleventh Circuit of the Nikki Youngblood case.
  That case involved a female teenage student who had refused to wear an ultra feminine “scoop necked drape” that revealed the woman’s neck, shoulders, and a portion of the chest.
  Without having the drape photograph taken, Youngblood could not have her picture in the yearbook.  The male students, by contrast, were allowed to dress in a white shirt, dark jacket, and a tie of their choosing).  Although litigated under Title IX, the arguments made in this case about the pernicious effects of sex stereotyping – especially where the stereotype being activated is one of women as delicate, submissive, and sexual objects – and the reliance on the Price Waterhouse case meant that the central arguments were much the same as those deployed in Jespersen.
  Our speculations aside, the point is this:  if we noticed the absence of the major women’s rights groups at the forefront of the litigation, isn’t it likely that the judges noticed the same?  And would that have caused them to believe that this case was more about the interests of LAMBDA’s constituency than those of the traditional women’s rights groups?  
2.
The Judges

Jespersen got what looked to be a good draw of judges in terms of the Ninth Circuit panel.  Wallace Tashima, Barry Silverman, and Sidney Thomas are all appointees of President Clinton.  And Judge Tashima had some years prior written one of the most important gay rights decisions in America, in which the Ninth Circuit reversed a Board of Immigration Appeals (BIA) decision upholding the INS’s denial of asylum to a Mexican transgendered man.
  The BIA had rejected the appeal on the grounds that the petitioner’s fear of being physically assaulted and raped on account of his transgendered identity was easily corrected by his simply wearing more masculine clothing.
  Judge Tashima’s panel rejected the BIA’s position, asserting that Hernandez’s sexual identity and associated identity performances were not easily “mutable,” as the BIA seemed to assume.
  LAMBDA had been a signatory to one of the amicus briefs, and the victory that Judge Tashima had delivered was a major one.
  There was every reason to believe, then, that the Ninth Circuit panel, and certainly Judge Tashima, would be at least marginally sympathetic to Jerpersen's claim.  

At oral argument it became apparent that, notwithstanding the background of the judges, LAMBDA would be fighting an uphill battle. The focus of their questions to LAMBDA’s lawyer, Jenny Pizer, were hypotheticals of the sort: “Can a law firm fire a female associate for failing to shave her legs?”  Pizer tried to sidestep the hypotheticals; her refrain was that those determinations would have to be made on a case by case basis, and that, at any rate, those issues were not before the court.  But those were precisely the issues the judges wanted to engage. And their investment in this respect was not simply a function of the standard sort of line drawing inquiries that judges are fond of pursuing.  The Ninth Circuit panel seemed concerned about the implications of Jespersen for workplace professionalism and gender culture.  More concretely, they were worried not simply about women without makeup but men with it.  And this was not some abstract worry on their part; it was specifically linked to law firms and the legal profession more generally.  Many judges have a hard time dealing with women in trousers; few would be tolerant of men in dresses.
 The question about shaved legs was expressing (admittedly more obliquely) precisely these concerns. 


One wonders whether a panel of three female judges hearing a different set of cases, just a few courtrooms away, might have raised different questions.  One wonders whether the type of woman able to negotiate the male-dominated politics of either political party well enough to gain nomination to a federal judgeship is going to be more or less sympathetic to a Jespersen-type claim? (as of this writing, the name Harriet Miers comes to mind) One wonders whether male judges can be expected to understand the sex-gender implications of a makeup requirement for women?  Alternatively, maybe it is male judges who have not been socialized to think of makeup as normal who can readily imagine the humiliation that Jespersen might have felt in being forced to wear makeup to work? One wonders whether at least some of the judges on the panel prefer women to wear makeup?  One wonders whether any of them would be comfortable with their male law clerks crossdressing?  
3.
The Majority Opinion 


Writing for the court, Judge Tashima noted that, in general, "to prevail on a Title VII disparate treatment sex discrimination claim, an employee need only establish that, but for his or her sex, he or she would have been treated differently."
 Judge Tashima then considered the question whether Harrah's appearance standards were sexually discriminatory -- that is, "'based on a policy which on its face applies less favorably to one gender.'"
 

Like district court Judge Reed, Judge Tashima begins his analysis by signaling that, historically, "grooming and dress standards were entirely outside the purview of Title VII because Congress intended that Title VII only prohibit discrimination based on 'immutable characteristics' associated with a worker's sex."
 Judge Tashima then goes on to state that later decisions made clear that immutability, while relevant to sex discrimination, was not a precondition to establishing such a claim. It is in this doctrinal moment that Judge Tashima invoked the unequal burdens standard--that "an employer's imposition of more stringent standards on one sex than on another constitutes sex discrimination even where the appearance standards regulate only 'mutable' characteristics such as weight."
 In other words, Jespersen's claim was not per se outside of the remedial reach of Title VII solely because it involved a mutable characteristic: makeup. 

As with the district court, the Ninth Circuit's articulation of the unequal burdens standard relied on Frank. According to Judge Tashima, Frank was a relatively easy case "because it was apparent from the face of the policies at issue that female flight attendants were subject to more onerous standards than were males."
 From Judge Tashima's perspective, the facts of Jespersen presented a more difficult case, one that required to court to ascertain "the cost and time necessary for employees of each sex to comply with the policy."
 Noting that the determination of unequal burdens on the sexes was "not an exact science yielding results with mathematical certainty,"
 Judge Tashima agreed with Harrah's that the inquiry should be based on the full set of requirements relating to males and females under the "Personal Best" program, and not just the makeup requirement in isolation. Judge Tashima acknowledged Jespersen's arguments that the makeup requirement imposed countless tangible burdens on women through the cost of purchasing makeup and the time-cost of applying it, but faulted her for producing no specific evidence regarding the costs to female beverage servers to support her argument, nor any evidence that these costs were greater than the costs Harrah's appearance standards imposed on men. In sum, Judge Tashima concluded that Jespersen had not met her burden of production of evidence that Harrah's grooming standards place a greater burden on female beverage servers than on male ones.
 

Unlike the district court, the circuit court took on Jespersen's arguments based on Price Waterhouse. Judge Tashima articulated Price Waterhouse's holding this way: "an employer may not force its employees to conform to the sex stereotype associated with their gender as a condition of employment."
 However, Judge Tashima reasoned that this anti-discrimination constraint does not apply to the facts of Jespersen. Price Waterhouse, he concluded, applies only to sexual harassment cases. Judge Tashima's support for this conclusion was twofold: (1) Prior to Jespersen, the Ninth Circuit had applied Price Waterhouse only to cases involving sexual harassment,
 and (2) in one of those cases, the Ninth Circuit, in dicta, stated that its "decision does not imply that there is any violation of Title VII occasioned by reasonable regulations that require male and female employees to conform to different dress and grooming standards."
 Judge Tashima reasoned that because Jespersen had presented no evidence of any sexual harassment to any employee as a result of the "Personal Best" program, and because the Ninth Circuit had explicitly declined to apply Price Waterhouse to sex-differentiated grooming and appearance standards, Jespersen's sex stereotyping theory of discrimination was not cognizable.
 According to Judge Tashima, Frank's unequal burdens framework is the appropriate standard for resolving Jespersen's allegation of sex discrimination, and under that doctrinal regime "Jespersen failed to introduce evidence raising a triable issue of fact as to whether Harrah's 'Personal Best' policy imposes unequal burdens on male and female employees."
 
4.
The dissent 

Judge Thomas dissented.   He began, pointedly:

Harrrah's required Darlene Jespersen to wear makeup to work. She 
refused because the cost--measured in time, money, and personal dignity was too high. Harrah's fired her. The majority holds that Jespersen failed to raise a triable issue of fact as to whether Harrah's policy imposes unequal burdens on men and women. In fact, Jespersen easily satisfied her burden.
 

According to Judge Thomas, Jespersen had articulated two viable theories under which a reasonable fact-finder could find that Harrah's engaged in unlawful sex discrimination: termination for failure to conform to sex stereotypes, and a showing of unequal burdens through a makeup requirement that is not only time-consuming and expensive but further burdens women by forcing them to "conform to outdated and impermissible sex stereotypes."
 

With respect to the unequal burdens standards, the dissent rejected the majority's approach to computing unequal burdens by totaling up the cumulative burdens from all sex-specific requirements for each sex, and called instead for comparison of "individual sex-differentiated appearance requirements that correspond to each other" in considering whether an adverse employment action was taken because of sex.
 In other words, Judge Thomas would compare female hair standards to male hair standards, male fingernail standards to female fingernail standards, and so on. Under this rubric, Judge Thomas found that comparing the female made-up face requirement to the male clean face requirement indisputably created an issue of material fact as to unequal burdens.
 

Judge Thomas also argued that the sex-stereotyping inherent in the female makeup requirement was an additional burden on women that should figure in the unequal burdens analysis. He further claimed that while some gender-differentiated appearance requirements might be legal, "those that rest upon a message of gender subordination" are not.
 Finally, Judge Thomas noted that even if the court compared the total burden on each sex from Harrah's appearance standards--that is, adopt Judge Tashima's methodology for adding up the burdens--it was obvious that keeping faces made-up, fingernails painted, and hair teased, curled, or styled to the level of the post-makeover photo every day could be deemed more burdensome for women than cutting [image: image2.png]


one's hair and fingernails was for men; he hypothesized that jurors surely would be able to hold in Jespersen’s favor, drawing on everyday experience.
 

With respect to Jespersen's sex stereotyping theory, Judge Thomas argued that Jespersen had stated a cognizable cause of action: namely, that Harrah's makeup requirement constituted a requirement to conform to a sex stereotype as a condition of employment. This, the dissent reasoned, is "a classic case of Price Waterhouse discrimination."
 According to the dissent, Jespersen had "tendered sufficient undisputed, material facts [as] to [this theory to] avoid summary judgment."
 

Judge Thomas rejected the majority's attempt to distinguish Jespersen's case from earlier Ninth Circuit decisions. (Recall Judge Tashima's argument that those earlier cases involved sexual harassment and Jespersen's case did not). Here, the dissent pointed out that that Price Waterhouse itself did not implicate sexual harassment; nor, according to Judge Thomas, would it have altered the result even if Price Waterhouse had involved sexual harassment: "[T]he question of whether an action is 'because of sex' is separate from the question of whether the action constitutes an adverse employment action actionable under Title VII . . . . There is no grounding whatsoever in Title VII for the notion that harassing an employee because he or she fails to conform to a sex stereotype is illegitimate, while firing them [image: image3.png]


for the same reason is acceptable."
 Central to Judge Thomas's analysis was the notion that "[w]hen a company acts to enforce sexual stereotypes through grooming standards, it is not immune from Price Waterhouse liability; to the contrary, such actions fall precisely within the heartland of Price Waterhouse."
 
III.
Gender Exceptionalism, Gender Non-conformity and Gender Stereotyping

Part of the problem with Ninth Circuit opinion is that its analysis is situated almost entirely within an inter-gender frame. That is, the court's focus on the equal burdens test invites a comparison between men and women.  Such a comparison is important but it should not exhaust the sex discrimination inquiry.  Courts should also be concerned with whether employers punish or reward their employees based on gender normative criteria--namely, whether these employees exhibit stereotypical gendered identities.  We can better explain the significance of this inquiry by turning our attention to race.
 

To a considerable extent, Title VII was passed to tackle what one might call racial essentialism. By racial essentialism we mean the assumption that, for example, blacks have an essential core that is bad. This core renders them lazy, criminally inclined, intellectually deficient, and morally depraved. According to racial essentialism, the presence of this core in black people is not simply a function of culture. It is a function of biology—blood and genes. The notion is that black people are born with this core, and their cultural practices enable it to grow. 

Racial essentialism resulted in the near total exclusion of blacks from professional and white collar workplaces. Companies simply refused to hire any blacks (and if they did hire them, it was only in menial positions). Title VII was aimed at remedying this blanket mistreatment.
 Its purpose was to prevent employers from taking a per se approach to race — namely, that blacks per se were unsuited for the modern workplace, that blacks, "because of their race," were unqualified. In this sense, despite the rhetoric of equal opportunity that is attributed to Title VII, it is perhaps more accurate to say that Title VII created some opportunities for blacks by making it difficult for employers to categorically exclude them. Understood in this way, Title VII prohibited employers from making status judgments about race, judgments that assumed that because a person occupied a particular racial identity, that person had an essence or a core that was unchangeable or immutable. Title VII's early intervention into the workplace, then, was about ferreting out discrimination based on this essentialist conception of race. 

But not all, or even most, contemporary workplace discrimination is likely to take the per se form.  Few employers are likely to be motivated to screen all blacks out of their workforce. Because of, among other factors, the regulatory effects of anti-discrimination laws and shifting social norms about race, by and large, employers no longer practice racial essentialism. Instead, they are likely to practice racial exceptionalism.  The key difference between racial essentialism and racial exceptionalism is that the latter is not totalizing. Supporting racial exceptionalism is a presumption (not a per se rule) that blacks have certain negative social qualities. But this presumption can be rebutted. The employer is open to being persuaded by a prospective black employee that he is not like other blacks; that the general rules about black people (laziness, incompetence, etc.) do not apply to him; that he is, in short, an exception.  Because part of what triggers stereotypes is evidence of racial salience, the "more black" an employer perceives an African American applicant to be, the stronger the employer's inference that that applicant is not an exception.
  

Via simple screening devices, employers can make judgments about whether a prospective employee is a racial exception.  The employer might, for example, utilize what it perceives to be racial signifiers, such as clothing (conservative Brooks Brothers vs. flashy or flamboyant suits), hair styles (natural or dreaded vs. relaxed or straightened), or language (black American-accented vs. unaccented "standard" American English). An employer could conclude that a prospective black employee who wears Brooks Brothers suits, has relaxed hair, and speaks un-accented American English is more likely to be an exception than a prospective black employee who, in term of appearance and speech, seems more black. Significant for our purposes is the fact that implicit in racial exceptionalism is (a) a conception of race as mutable, and (b) the idea that people can exercise agency to change the social meaning of their identity.   An employer that practices racial exceptionalism will screen his black employees to ascertain whether they are comfortable performing their identity to contradict or repudiate extant racial stereotypes about blackness.  In other words, the employer will be interested in ascertaining whether an employer is comfortable performing a "soft" (as opposed to "hard") racial identity.  Soft racial identities diminish racial salience and thus reduce the likelihood of negative stereotype attribution. 


This dynamic applies, albeit in a different manner, to gender as well -- call it gender exceptionalism.  Below we define gender exceptionalism and link it to both sex stereotyping and gender non-conformity.   Our aim is to explain why neither sex stereotyping nor gender non-conformity had traction in Ninth Circuit's opinion, both of which theories the court could have employed to produce an outcome favorable to Jespersen.  
A.
Defining Gender Exceptionalism

There are two categories of gender exceptionalism:  Exceptionalism where women who are the exceptions are included in the workplace and exceptionalism where women who are the exceptions are excluded.  Consider first gender exceptionalism that includes women in the workplace. Assume that a manager perceives that timidity and meekness are gender correlated and that, vis-à-vis his workplace, these qualities are unproductive.  This manager would not screen out all women from the workplace. He would screen women to identify those with the negative identity characteristics:  timidity and meekness.  Performing this screening, the manager would exclude women he perceives to be timid and meek and include those he perceives to be exceptions to the rule. 

But gender exceptionalism can also operate to exclude women whom the employer perceives to be exceptions. Here, the manager screens women for gender normative behavior (roughly, femininity) and excludes those who deviate from and therefore are exceptions to this norm.  This, too, we suggest, is a kind of discrimination, since it is aimed at sustaining different roles and spheres for men and women.  One could read Jespersen as falling into this category of gender exceptionalism. Jespersen's refusal to wear makeup rendered her an exception to a gender normative standard or stereotype--that women should wear makeup.
 
B.
Gender Exceptionalism and Price Waterhouse

The question then becomes: Why didn't the Ninth Circuit conceptualize Jespersen's case as about gender normativity--that is to say, gender exceptionalism?  The court could have employed Price Waterhouse to ground this theory. A number of recent judicial opinions reflect precisely this understanding of Price Waterhouse. Several of these cases involve gay male plaintiffs who experienced extreme forms of workplace harassment. They argued that this harassment constituted a form of sex discrimination. According to these plaintiffs, Price Waterhouse was fundamentally about gender non-conformity and sex stereotyping. Under this view, the partners at Price Waterhouse were uncomfortable with how Hopkins negotiated her gender identity. Specifically, her identity performances were not within the boundaries of what Price Waterhouse perceived to be gender-appropriate performances. In theory, Hopkins could have altered her behavior to be more feminine. Indeed, it is precisely because the partners at Price Waterhouse recognized the potentiality for gender-normative representations of Hopkins’s gender that they made specific suggestions to her about what identity performances she should engage in to improve her chances for making partner the following year.
 On this reading of Price Waterhouse,  coercing an employee to change her gender identity, or punishing her for refusing to do so, violates Title VII’s prohibition against discriminating on the basis of sex.  

This is what the gay plaintiffs in the effeminacy cases asserted was happening to them. Their argument, in other words, was that, like Ann Hopkins, they were being punished based on failure to conform to sex stereotypes. Because they were men, their co-workers expected them to perform masculinity. Their failure to do so invoked the displeasure of their male colleagues; a displeasure that sometimes resulted in violence.  Some of these plaintiffs won on the Price Waterhouse-based theory of gender non conformity and others lost on the grounds that their claim boiled down to a claim of sexual orientation discrimination.
  

The question, again, is: Why didn't Price Waterhouse plus the effeminacy cases produce a victory for Darlene Jespersen? The answer in part is that in addition to inheriting the gender non-conformity/anti-stereotyping cases, Jespersen inherited another body of law: the dress and appearance cases. In these cases employers promulgate appearance standards covering, among other aspects of identity, body weight, hair styles, and clothing.
 In adjudicating whether these regulations ran afoul of Title VII, courts employed the unequal burdens test. As our case summary of Jespersen suggests, the question under this test is whether the grooming standard at issue unequally burdens one sex--that is, whether the standard imposes greater burdens on, for example, women than it does on men. 

While these two bodies of case law grew side-by-side in Title VII's doctrinal field, prior to Jespersen, no court had been forced to address whether an employee could challenge a company's grooming standards based on a theory of sex stereotyping. This is curious.  Why, up to and including the Jespersen litigation, have the effeminacy cases not been put to broader doctrinal use? One explanation is that judges and litigants alike understood the effeminacy cases as primarily implicating sexual orientation, more than sex. That is, one can read these cases as reflecting a recognition on the part of judges that gays and lesbians would be vulnerable to incredibly hostile work environments if the facts that gave rise to effeminacy law suits could not be employed to advance a cognizable claim of discrimination. After all, the plaintiffs in these cases could not argue that they were being discriminated against on the basis of sexual orientation; Title VII does not prohibit sexual orientation discrimination. A theory of sex discrimination, then, was the only viable doctrinal route courts could take to reach the often extreme levels of harassment gay men and lesbians were experiencing at work. 

In this sense, the effeminacy cases are to Title VII what Romer v. Evans is to Equal Protection doctrine under the federal constitution. In the latter case, the Supreme Court invalidated, under rational basis review, an amendment to the Colorado constitution that rendered it illegal for any political unit within the state to pass laws protecting gays and lesbians from discrimination. Given that rational basis is an easy standard to meet, most scholars argue that the Romer Court was applying something other than a rational basis level of review to constitutionally problematize what it perceived to be extreme hostility towards gay and lesbians. Because sexual orientation is not a suspect class (like race) or a quasi suspect class (like gender), the Court could not formally have analyzed the Colorado Amendment under a more searching level of review. Thus, the Court was forced to employ the lowest level of constitutional scrutiny to declare the amendment unconstitutional.  And in so doing the court – and Justice O’Connor in particular – appeared to create a special type of rational basis review for gay rights cases.
  

The effeminacy cases reflect a similar kind of doctrinal maneuvering. Because sexual orientation qua sexual orientation cannot be employed to support a claim of discrimination, the courts grounded their finding of discrimination on the Price Waterhouse theory of sex stereotyping. It is less than clear to us, then, that by invoking Title VII in the effeminacy cases, those judges were articulating a general theory of sex stereotyping. Quite possibly, they were engaging in subversive judging -- enacting a minor rebellion against the Congressional refusal to provide any protection against sexual orientation discrimination. 
  If Congress would not provide protection, the judges would use Price Waterhouse to at least carve out a minimal amount of protection for the worst cases.  One way to think about the plausibility of this argument would be to ask: Would the judges in the effeminacy cases find actionable discrimination in the context of a case in which the partners at Sullivan & Cromwell fired a male worker for repeatedly coming to work in makeup, high heels and a dress? We think not. Yet a robust reading of Price Waterhouse (and the sex stereotyping theory that many courts read it as articulating) would extend the stereotyping theory to the Sullivan and Cromwell hypothetical we describe. In Nichols v. Azteca Restaurant Enters, Inc, the Ninth Circuit seems to read Price Waterhouse in exactly this way: "[T]he holding in Price Waterhouse applies with equal force to a man who is discriminated against for acting too feminine."
 LAMBDA (via Jespersen) was nudging the Ninth Circuit to adopt this reading of Price Waterhouse, not just on behalf of gay and/or effeminate men, but also on behalf of masculine women. 

Meanwhile, Harrah's was focusing the court on the unequal burdens test. In the context of orienting the Ninth Circuit in that doctrinal direction, Harrah’s reproduced arguments about sex discrimination and mutability -- namely, that because grooming practices are mutable, dress and appearance standards do not necessarily violate Title VII. They do so only when they impose unequal burdens. The Jespersen court was thus faced with having to make a choice. On the one hand, there were the effeminacy cases and arguably Price Waterhouse itself, cases in which judges held that a Title VII cause of action exists when a employer punishes an employee for failure to conform to gender stereotypes. On the other hand, there was a body of cases suggesting that, for the most part, Title VII protected only immutable characteristics. If the characteristic or identity trait in question was mutable (for example, hair style, beard length, clothing), the employer could impose restrictions based on that characteristic. The caveat being: Where those restrictions were imposed differently across gender, the burdens could not be unequal in a manner that meaningfully disadvantages members of one gender. In short, the Jespersen court was being asked to either adopt a sex discrimination theory based on impermissible stereotyping that would apply across the mutability/immutability divide, or adopt a sex discrimination theory under which dress and appearance standards could be challenged only under the unequal burdens regime. 

The Jespersen opinion splits the difference. There are two ways to understand the split. Under one view, the Jespersen majority views Title VII sex jurisprudence this way: For the most part, Title VII protects biological/immutable sex. However, if the case involves sexual harassment, the plaintiff may invoke Price Waterhouse to advance an argument about impermissible gender-stereotyping. If the case does not involve sexual harassment and is a dress and appearance case, the plaintiff’s sex discrimination argument must be based on the unequal burdens test. The difficulty with this reading of Jespersen is that Price Waterhouse itself did not involve sexual harassment. To hold that the sex stereotyping theory applies only to sexual harassment cases is to delegitimize the application of that theory to the very case in which the Supreme Court first articulated it: Price Waterhouse. 

Another way to understand Jespersen is to read the opinion as creating a dichotomy between cases that involve dress and appearance standards and those that do not. Under this reading, the court, with respect to the dress and appearance cases, is saying this: a plaintiff challenging a company's formal grooming standards must do so under the unequal burdens regime (unless the case involves sexual harassment, in which case the plaintiff may be able to employ Price Waterhouse's anti-stereotyping theory). A plaintiff whose allegation of discrimination does not arise from a challenge to a company's grooming policy may always employ Price Waterhouse's theory of sex stereotyping.  

The difficulty with this second reading of Jespersen is that the question of whether Price Waterhouse is available to an employee alleging sex discrimination turns on whether the employer promulgated formal dress and appearance standards. Under this regime, while both Ann Hopkins and Darlene Jespersen experienced an adverse employment action because their employers perceived them to be improperly groomed, Hopkins had a claim and Jespersen did not. Because Jespersen's case was about a formal grooming policy, and Hopkins's was about informal expectations, Jespersen was not permitted to employ Price Waterhouse as the doctrinal foundation for her sex-stereotyping claim. The implication of reading the majority opinion in Jespersen in this way is that women like Jespersen, who work in lower level service sectors of the labor market, have less Title VII protection than those at higher levels. More concretely, because professionalized and white collar firms likely will not formally institutionalize gender-differentiated dress and appearance standards, women (like Ann Hopkins) who experience informal gender conformity pressures that implicate dress and appearance concerns can invoke Price Waterhouse's anti-stereotyping/gender non-conformity regime. However, for women in food and beverage provision jobs that routinely adopt formal dress codes, Price Waterhouse is unavailable (unless perhaps their case involves sexual harassment).  Employers are free to subject such women to gendered and stereotypical grooming requirement so long as those requirements do not burden women more than they burden men.  This creates something like an industry-specific exception to Title VII.  When an employer makes its demands to conform to sex stereotypes explicit and formal, as employers in service industries tend to do, the employer gets a free pass, as if the formality and explicitness of the stereotype based demands makes them more valid. 

Part of the reason Jespersen's discussion of sex-stereotyping is unsatisfying is that the court never explains what sex-stereotyping is, which is crucial to understanding Jespersen's claim.  Below we distinguish between two forms of stereotyping and specifically delineate the harms that flow from each. In the context of that discussion, we offer a surmise as to why Judge Tashima dismissed Jespersen's sex-stereotyping argument.  Paradoxically, Judge Tashima might have denied Jespersen's sex stereotyping claim in order to leave room in Title VII jurisprudence for lesbians and gay men. 
C.
Normative and Descriptive Stereotyping

Sex stereotyping can fall into one of two categories: normative sex stereotyping and descriptive sex stereotyping. 
1.
Normative Stereotyping 

Normative stereotyping occurs when an employer has a stereotypical image of women and screens women to ascertain whether they fit the stereotype. Framing this stereotypical image is femininity. The employer screens out women who do not fit the stereotype and screens in women who do. Darlene Jespersen’s case can be conceptualized as an instance of normative stereotyping. Because she is a woman, Harrah’s expected her to fit within the frame of femininity. Jespersen’s refusal to wear makeup situated her outside this frame.


Women who are vulnerable to normative stereotyping experience at least three specific harms: termination, non-employment, and sexual harassment. More broadly, to the extent that the employer prefers highly feminized gender performances that take the form of makeup, skirts/dresses (not trousers), teased hair, high heels, etc, it creates a workplace culture within which women are likely to experience a second class workplace identity--an identity that is ornamental rather than substantive.  Further, if employers are permitted to utilize employment screens based on such gender stereotypes, women will be incentivized to exhibit Barbie doll-type behavior, which in turn will make it harder for the employer to take such women seriously and easier for the employer to view them as sexual objects.  Normative stereotyping, in short, can produce gender hierarchy in the workplace. 

Given the multiple harms that flow from normative sex stereotyping, why does Judge Tashima recognize only the harm of sexual harassment?  Put differently, why does he think that regulation of the employment relationship is warranted only where there is sexual harassment of the individual worker?    Paradoxically, the answer may have to do with both expanding and contracting the anti-discrimination reach of Title VII. The subtext for this expansion and contraction is sexual orientation--and, more particularly, gay and lesbian identity.

Title VII does not prohibit discrimination on the basis of sexual orientation. By recognizing normative stereotyping claims that take the form of sexual harassment, Judge Tashima creates doctrinal space for a subset of gays and lesbians to bring sex discrimination claims: those whose performance/representation of identity is counter to normative stereotypes about male and female behavior -- that the latter should be feminine and the former should be masculine. In carving out the sexual harassment limitation to normative sex stereotyping, Judge Tashima might have thought that gay men who are feminine and lesbians who are masculine are the most vulnerable groups to normative sex stereotyping. This vulnerability derives not simply from the fact of counter-stereotypical behavior (feminine men and masculine women) but also from the fact of counter-heterosexual behavior (men sleeping with men and women sleeping with women). In other words, because effeminate gay men and masculine gay women are likely to be (perceived as being) out of the closet about their sexual orientation, they may face discrimination based on both sex stereotyping and sexual orientation.

But none of the above yet answers the question of why, assuming that gay effeminate men and masculine lesbian women are the most vulnerable groups to normative sex stereotyping, Judge Tashima would impose a sexual harassment constraint on normative sex stereotyping. One answer is that Judge Tashima might have believed that normative sex stereotyping against gays and lesbians is likely to take the form of sexual harassment. Given the earlier discussed effeminacy cases, such a conclusion would be reasonable. But wouldn't a more expansive approach to normative sex stereotyping also capture the effeminacy cases? Surely yes. But such an approach would also capture an awful lot more; arguably an expansive approach to normative sex stereotyping would capture discrimination based on sexual orientation as such. For example, to the extent that a lesbian was denied a promotion or was not granted employment based on her sexual orientation, she would be able to articulate either of those adverse employment decisions in terms of normative stereotyping: the employer discriminated against her based on the stereotypical notion that women should have intimate physical relationships with men, not women. Because Title VII does not bar discrimination based on sexual orientation, Judge Tashima could not articulate a theory of sex discrimination that would render such claims cognizable. This, then, is the sense in which Judge Tashima’s sexual harassment limitation on normative sex stereotyping both contracts and expands the remedial reach of Title VII. His approach restricts the application of normative sex stereotyping to sexual harassment cases but that restriction actually expands the reach of Title VII to cover an aspect of discrimination that gays and lesbians encounter in the workplace. Covering this discrimination is not inconsistent with the idea that Title VII does not bar discrimination on the basis of sexual orientation; under Judge Tashima’s approach, it is not sexual orientation qua sexual orientation that is being protected. It is discrimination that flows from normative sexual stereotyping.

The question now is: Doesn't restricting normative sex stereotyping claims to those involving sexual harassment fail adequately to protect women who are not, or not perceived to be, lesbian?
 Doesn't this approach require women like Darlene Jespersen to make themselves up? Explicit in Judge Tashima’s analysis is the idea that the costs his doctrinal approach to sex discrimination impose on the Jespersens of the world are not that high.    
2.
Descriptive Stereotyping

While normative stereotyping is based on an idea of what women should be like, with an employer screening women to ascertain whether they fit this frame, descriptive stereotyping is based on a descriptive picture of what women are like. More specifically, descriptive stereotyping occurs when an employer makes a statistical approximation about a particular individual based on that individual’s membership in a recognizable identity group. For example, an employer might assume that because Mary, a prospective employee, is a woman, she is likely to be more caring, more family oriented, and less aggressive than her male counterparts. Underwriting descriptive stereotyping is a generalized account of women’s character, personality, and capabilities. This account informs an employer’s decision about hiring, promotion, salary, and work allocation.

There are at least four broad market effects of descriptive stereotyping. To appreciate these effects, imagine that the descriptive stereotyping at play is that women are caring, family oriented, and insufficiently aggressive. This descriptive account of women can produce (1) gender segregation in the job market (for example, tracking women to become nurses and teachers), (2) gendered allocation of work (for example, a law firm that assigns research and administrative tasks (but not client contact) to female associates), (3) gendered hierarchy (for example, the absence of women in leadership positions and positions of power and influence), and (4) gendered interactional dynamics (for example, interactions (which need not rise to the level of harassment) in which male employees treat female employees as inferior to, or as sexual objects for, men).

Two easy cases of descriptive stereotyping are (1) an employer who refuses to promote a female employee because the employer, based on stereotyping, believes that women are too caring and passive to be effective leaders, and (2) an employer who, again based on stereotypes, hires women only as secretaries. Perhaps because Darlene Jespersen’s case does not fit either of the foregoing categories, Judge Tashima does not conceptualize the case as one that implicates descriptive sexual stereotyping. One way to reveal the relevance of descriptive sexual stereotyping to Jespersen is to engage the argument that a women-only makeup requirement is a reasonable industry standard.  In seeking to defend the women-only makeup requirement as a Bona Fide Occupational Qualification (BFOQ), Harrah’s provided a thin argument that represented little more than a claim of customer preference for women in makeup—a form of BFOQ defense to sex discrimination that has been rejected time and again—and was, indeed, even rejected by the district court in Jespersen.
  However, lurking like a specter around the majority Ninth Circuit opinion is the notion of sex work—the notion that, perhaps, the women-only makeup requirement is legitimate, or “bona fide,” even if it is sex discrimination.

In other words, perhaps acting ultra-feminine and “dolled up” like a “sexual object” is a core job function for female beverage servers at Harrah’s, or other casinos?  The majority opinion in Jespersen makes no such intimation explicitly, probably because Harrah’s itself refrained from raising the issue.  In fact, in interviews with the media, counsel for Harrah’s in the Jespersen case has indicated that it is not selling attractiveness, much less sex.   Rather, it claims that friendliness and “a smile” are more important at Harrah’s casinos than looks.
  This service with a smile image might well be family friendly; but it must be remembered that large casinos in America toe the line between selling sex and providing wholesome entertainment.  The entire city of Las Vegas toes this line in promoting its tourism industry. While Las Vegas uses the edgy advertising slogan, “What happens here, stays here,” huge investments are made in building shopping areas, swimming pools, and golf courses.  Despite its reputation as “Sin City,” at least some tourists now visit Las Vegas to go shopping. Reno is the poor and seedier cousin of Las Vegas, but the casinos are still a key part of its economy.  Is the Harrah’s in Reno selling cheap thrills to its customers, by employing dolled-up, sexy women to serve them their drinks while gambling, or is it not?  Because Judge Tashima does not engage the problem of descriptive sexual stereotypes, his opinion does not answer these questions.   Absent from Judge Tashima's analysis is the notion that one of the problems with Harrah's makeup requirement is that it created a feminized bartender track for women. In other words, women bartenders serve the function, at least in part, of titillating customers, while male bartenders appear to serve no such function.  
D.
The Double Bind

In addition to unequal burdens, gender non-conformity and sex stereotyping, there was another theory the Ninth Circuit court could have employed to rule in Jespersen's favor: double bind theory.   To understand this theory and its relevance to the case, we must, once again, turn to Price Waterhouse. 

In concluding that Price Waterhouse discriminated against Ann Hopkins, the Court made reference to what it called the “catch 22,”
 and others have termed a “double bind.”
  The notion is that Hopkins was in a double bind, or catch 22, because the demand of her employer that she act feminine came into conflict with pressure at Price Waterhouse, like many corporate environments, to act masculine and aggressive in order to excel in a historically all-male occupation.
  According to the court, these two pressures—one to act feminine, one to act masculine, created a scenario in which women are “out of a job” if they acted masculine and “out of a job” if they acted feminine.
  The Court claimed that “Title VII lifts women out of this bind.”
  There is no language in Price Waterhouse clearly indicating that being subject to a catch 22 was necessary to the finding that Hopkins had a cause of action under Title VII.  Rather, the majority and concurring opinions emphasize sex stereotyping language, as we have discussed earlier.  Nevertheless, a few commentators and courts have read the result in the case as hinging on the presence of a “catch 22,”
 thus our separate delineation of this theory.


One way to understand this double-bind theory would be to say that sex stereotyping, including demands for stereotypical or gender-appropriate grooming practices, only presents a problem under Title VII when an employee proves that it comes into conflict with attributes and behaviors that help an employee perform a job well, creating a catch 22 or double bind.  One can explain the logic this way: Such a catch 22 amounts to virtual exclusion of women—out of a job no matter what they do, act feminine or masculine.  Therefore, when sex stereotyping creates a catch 22, it runs afoul of Title VII’s basic requirement that jobs be open to both men and women. 


This logic is appealing in both its simplicity and its evasion of the question this article investigates: whether employers may screen within the group of women workers for feminine women only.  Under this conception of the catch 22, when a screen for feminine women comes into conflict with other employer screens, such as the screen for masculine employees, regardless of biological sex, the “screen” effectively becomes a group-based barrier.  Because no woman can be both feminine and masculine, or so the argument might go, the screen for feminine women is no longer a screen, but a complete exclusion of women as a group. 

The problem with foregoing logic is that it doesn’t apply to the facts of Hopkins itself.  Although Ann Hopkins was denied partnership at Price Waterhouse based on a screen for feminine women, another woman had successfully passed through the screen and become a partner.  Thus, the screen simply did not operate as a group based barrier to all women.  Even if no woman had made partner, anyone can look past the lofty rhetoric of the Court’s opinion in Hopkins and realize that the “catch 22” of needing to act both masculine and feminine was not impossible to negotiate successfully.
  No evidence was cited by the Supreme Court that would even tend to support the conclusion that had Ann Hopkins complied with the demand to wear makeup, jewelry, and softly hued suits, it would have been impossible for her to maintain her aggressive position with clients.  Many professional women will find the catch 22 described by the Court familiar not because they have experienced it as operating to bar their employment or promotion altogether, but rather as an obstacle they have negotiated with success.  Similarly, one can imagine a tough, butch woman bartender coming into technical compliance with Harrah’s makeup rules while maintaining other more deviant aspects of her gender performance.  Many masculine women wear makeup.

Nevertheless, the catch 22 has normative weight to an observer assessing the legitimacy of requests by Price Waterhouse that Ann Hopkins act feminine.
  That, we think, is why the Court mentioned it in its opinion.  One gets the sense that screening for feminine women is especially unfair in the context of a historically male occupation where aggression and other masculine traits are prized.  It is troublesome to require women at an accounting firm, who are engaged in a traditionally male domain, to nevertheless emphasize their status as women by signaling their femininity.  Such requirements seem akin to the claims during World War II concerning makeup on the job that we referenced in the prologue: claims that makeup would assist in preserving male and female roles and identities in the face of discomfort with women entering the workforce in large numbers.

Thus, the catch 22 is relevant to Hopkins, and Jespersen, not because it presents insurmountable obstacles for certain classes of employees, but rather because it highlights the often unreasonable nature of sex stereotyping, frequently claimed by employers to be reasonable business choices that are unrelated to discrimination. Based on concerns about efficiency and customer preferences it may seem "reasonable" for an employer to screen women for feminine traits. Awareness of the catch 22 or the double bind helps to interrogate this “reasonableness,” as well as reveal how it burdens women.
  

In their opening brief on appeal, LAMBDA mentioned how being forced to wear makeup affected the way Jespersen was perceived by customers.
  In a brief supporting their petition to have the case reheard en banc, they explained in more detail how Jespersen’s claim could be conceived of as challenging the catch 22.
  This is because a requirement of acting feminine by wearing the multiple forms of makeup Harrah’s demands comes into conflict with the job requirement that bartenders deal with rowdy patrons.  Bartending is a traditionally male occupation; for much of American history, various sex-specific restrictions and prohibitions on the practice and licensing of women bartenders prevented access by women to this profession.
  Those defending these prohibitions and restrictions often claimed that women would be unable to deal effectively and safely with drunk, rowdy patrons of establishments serving alcohol.
  Because makeup signals femininity, as opposed to traditionally masculine authoritativeness, Jespersen’s counsel argued that Harrah’s requirement that women wear makeup undermines their credibility and makes it harder for them to perform the function of controlling rowdy patrons.
  However, before the three-judge panel of the Ninth Circuit, this theory was not emphasized.  Instead, Jespersen’s counsel emphasized the more plausible reading of Hopkins under existing Ninth Circuit law, which is that requiring an employee to conform to sex stereotypes is acting “because of sex” under Title VII.


Part of our claim is that the catch 22 argument is important to advance in cases like Jespersen's. If looking sexually available and attractive under modern norms is part of what it takes to be a good beverage server at Harrah’s, we would expect Harrah’s to, if not require male makeup use, much the way male and female performers are required to wear makeup in other industries, at least lift the prohibition on male makeup use, which could enhance appearance.  While men might be required to wear different colors of makeup than women, they would, at the least, be permitted to wear foundation and powder to even out their skin tone and hide blemishes.  Otherwise, the male-only makeup prohibition would interfere with the ability of male bartenders to perform any function of appearing sexually available and attractive to customers, placing male bartenders in a catch 22.  The catch 22 theory thus undermines claims by Harrah’s that sexual attractiveness is a core job function for all bartenders.  Harrah’s could not argue that attractiveness is only a core job function for female bartenders because employers may not require female workers to perform extra and different job tasks than male employees.  Not only does this amount to unequal terms of employment, it would be a form of descriptive stereotyping and tracking, like asking female lawyers at a firm to nurture and socialize with summer associates after work while excusing men from this requirement.  (Note that this tracking would even be unfair in the case where male lawyers were given extra memo assignments to compensate.) 

On the other hand, if sexual attractiveness is not a core function of bartending at Harrah’s, and instead, bartending at Harrah’s is about tasks such as serving drinks efficiently and controlling drunk patrons effectively, the women-only makeup requirement places women, but not men, in a catch 22. The makeup regimen feminizes women and such femininity can undermine, and is at the very least unrelated to, the ability of women to perform an essential function of bartending: control rowdy patrons.  

In sum, what the Supreme Court seized on in Hopkins when it mentioned the catch 22 imposed by Price Waterhouse was not a group based exclusion of all women, but rather, a tension for women at Price Waterhouse between the demands placed on them.  Perhaps the Court recognized that acting feminine by wearing makeup and jewelry has nothing to do with being a good accounting firm partner, and is at best a distraction.  Similarly, in Jespersen, one can argue, as Jespersen herself has maintained, that acting feminine has nothing to do with being a good bartender. 

Conclusion

Our argument has been that gender discrimination can arise not only from inter-gender distinctions but from intra-gender distinctions as well.  Of course, not all intra-gender distinctions are impermissible.  It makes sense for employers to screen their prospective employees--male and female.  The logic of an employer-employee screen is simple.  An employer who wants physically strong employees – for example, the army – might ask all its applicants to do a hundred push ups before their applications even get read.  Those who cannot do the hundred push ups have to go home.  However, screens get more complicated when employers want to determine more fuzzy or subjective characteristics about an employee, such as her propensity to cause trouble or ability to work effectively in a team.  The source of the complication is that the employee seeking the job has an incentive to misrepresent herself as being all the things that the employer is seeking.  The employer, therefore, has to set up a screen that will separate the “good” types from the “bad” ones. A screen works only if it imposes minimal costs on the good types (thereby making it easy for them to get through) and high costs on the bad types (thereby deterring them from crossing).
  So, an employer who wants to hire black employees but is worried about race discrimination lawsuits may attempt to screen out those black employees who identify too closely with their blackness.
  And a proxy for racial identification might be whether the applicant took any race-related classes in college.  Students of color, at least in our experience, recognize this dynamic and have to make a choice as to whether to take classes such as ones titled “The Black Panther Party”.  For some students, the cost of not taking the class will be too high – presumably, this is material that they care about, think is important, and are interested in -- and they will take the class regardless of the potential signal to employers.  To the extent the employer believes that these are the same students who are most likely to allege discrimination, using a screen of excluding all students who took such classes works effectively.

With respect to gender, then, there is no per se problem with a firm screening its male and female employees to ascertain whether they will be a collegial additions to and fit comfortably within the workplace.  Selecting female employees who are likely to be good "institutional fits" does not, and ought not, without more, create a discrimination problem. The problem arises when determinations about institutional fit are based on gender stereotypes.  

Implicit in this argument is that firms should not fully defer to social norms and background cultural assumptions about gender because, to some extent, it is those background norms and cultural meanings that discrimination law is attempting to alter.  That is, the fact that an organization might run more smoothly and more efficiently if its female employees exhibit traditional gender identities, does not mean that the employer can screen out of the workplace women who are exceptions to gender normative behavior.   In short, while the law should recognize both that employers have a need to screen for those employees who will be effective in their organization and that it is impossible to interpret behavioral signals without using the lens of our gendered background culture and social norms, 
 it should not allow employers to assert something like a culture of gender stereotyping defense to, for example,  justify preferences for women who wear makeup over those who do not. Employers should not be able to tell their female employees that they do not look “normal” (or, “acceptable” or “professional” or “attractive” – use the adjective of your choice) without makeup.   
 
One can accept that general theoretical claim and still query whether makeup is a sufficiently important aspect of gender identity to be captured by the theory of gender upon which this paper is based.  More pointedly, one might ask: acknowledging the gendered history of makeup we delineate in the prologue, isn't makeup trivial in today's cultural context? Certainly the grooming cases convey that idea--that requirements of the sort Harrah imposed on its employees are trivially burdensome. 

We see the picture somewhat differently.  Grooming requirements such as makeup for women and short hair for men are deeply constitutive of gender; of what it means to be a man or a woman.  That is precisely why courts allow these differential requirements to be imposed; because these differential requirements are what help preserve gender differences that these judges think are important, normal and proper.  That is also one reason why employers use these screens; because they help them separate the women who are willing to conform to societal definitions of gender from those who are unwilling to do so. 

In this respect, arguments about whether we should put in place a doctrinal regime that invites judges to make determinations about which gender performances employers should be permitted to restrict are misplaced. They obscure the fact that judges are already doing precisely that. That is, the entire edifice of sex discrimination law requires judges to make judgments about the extent to which employers can police expressions of gender.  The question, then, is not whether we want judges to play a role in constituting gender, but rather how we want them to perform that role. 

Still, given the extent to which the judiciary is becoming increasingly conservative, and given further that even liberal leaning judges are likely to have very traditional views about gender, one can reasonably query whether it makes sense to move Title VII's sex discrimination jurisprudence in a direction that explicitly engages the substantive implications of gender normative screening.  Perhaps we would rather have employers and customers define gender; after all, employers are likely to at least partially reflect the desires and perceptions of a dynamic and evolving society.  But then, that is also what courts often do--push ahead of society to instantiate a norm that moves society closer towards equality. Certainly this is one way of understanding Brown v. Board of Education.
 Jespersen departs from this tradition.  The opinion leaves largely uncontested the notion that makeup and women are inextricably and naturally linked. 

That said, we suspect that few women would encourage employers to respond to Jespersen with a blanket prohibition that prevents men and women from wearing makeup. Indeed, when we raise this as a question with our female law students, many of them assert that that this ostensibly gender-neutral approach would in fact be highly discriminatory.  Their argument is that, to the extent that they do not wear at least some makeup, they are less likely to be perceived as attractive.  And studies confirm, they tell us, that the more attractive employees have a better chance of success than the less attractive ones.
  Thus, their argument continues, to allow blanket prohibitions of makeup would remove one of the tools women have used to construct their workplace identities--makeup.  The more savvy of our female law students then point to the history of informal dress codes for women at elite law firms.  Not so long ago, when women were entering the ranks of lawyers at these firms, it was thought that they had to dress in a highly gender neutral way – the days when all the suits were boxy, makeup was disfavored, and big bow ties supposedly simulated men’s neck ties.  This sartorial regiment changed, not simply for reasons of aesthetics but because this simulation of male styles did not help to integrate women into law firms, let alone the partnership ranks of those firms.  At least some women in these same law firms today succeed wearing makeup and appearing highly feminine, at least in terms of dress.  Big bow ties and boxy suits are gone, and makeup is in.
  For many of our students, the moral of the story is that it is better for women to have these informal dress requirements shift to being gender based rather than gender neutral. 

In sum, activities like wearing makeup and feminine dress are part of what constitutes women as women in America.  As a result, determining the effects of forcing women to either wear or not wear makeup as a condition of employment can be rather difficult.  On the one hand, forcing women to wear makeup can create double binds in some industries, instantiate normative sex-stereotyping, and create incentives for women to perform gender comfort.  On the other hand, forbidding women (and men) from wearing makeup may have a disparate impact on women where attractiveness for all employees is prized, and because women may more frequently desire to wear makeup and use it as a tool in the workplace.  In the end, what may be best for women, and men, is freedom to make up their identities unencumbered by gender normativity.
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� Transcript of Video Presentation by Sheridan Harvey, Rosie the Riveter: Real Women Workers in World War II, Library of Congress Virtual Programs and Services, available at � HYPERLINK "http://www.loc.gov/rr/program/journey/rosie-transcript.html" ��http://www.loc.gov/rr/program/journey/rosie-transcript.html� (last visited April 13, 2005).


� Id.


� See, e.g., “Trish McEvoy, Ask the Expert,” Fitness Magazine (April 2005) (answering the question of what shade of blush to wear: “Look for a color that mimics your natural flush.”).


� Cosmetics, Fashions, and the Exploitation of Women, supra note 25, at 84.


� The Biography Channel, for example, had a recent show on the Ten Best Ugly Duckling to Swan movies from Hollywood.  See � HYPERLINK "http://www.thebiographychannel.co.uk/new_site/biography.php?id=1529&showgroup=1760" ��http://www.thebiographychannel.co.uk/new_site/biography.php?id=1529&showgroup=1760� (visited last on August 22, 2005)


� See Peiss, Hope in a Jar, supra note 8, at 61-96.


� See Peiss, Hope in a Jar, supra note 8, at 203-37.


� This debate is collected in Cosmetics, Fashions, and the Exploitation of Women, supra note 25.  The debate continues.  See, e.g., Carrie Lukas, Op-Ed, Mass-Scare-a: Activists Put a Scary Face on Cosmetics, The Washington Examiner, March 23, 2005 (suggesting that feminist activists/leftists are unduly critical of women’s efforts to achieve physical attractiveness).  


� Black, supra note 23 at 38.


� See Peiss, Hope in a Jar, supra note 8, at 261.


� See id. at 267.


� See Gaudoin, supra note 19


� See Paul Hodkinson, GOTH: IDENTITY, STYLE, AND SUBCULTURE (2002). 


� See generally Lesbians, Levis, and Lipstick: The Meaning of Beauty in Our Lives (Jeanine C. Cogan & Joanie M. Erickson, eds. 1999); Judith Butler, Imitation as Gender Insubordination in The Lesbian and Gay Studies Reader (Abelove, et al., eds. 1990).  For additional discussions of how fashion and makeup have been used subversively to create alternative subcultures and identities. See David Muggleton, INSIDE SUBCULTURE: THE POSTMODERN MEANING OF STYLE (2002); Samantha Holland, ALTERNATIVE FEMININITIES: BODY, AGE AND IDENTITY (2004).


� For instance, Harrah’s’ “image consultant,” who developed the Personal Best policy at issue in Jespersen, testified that makeup “completes the uniformed look” of women.  The makeovers that women were provided as part of the policy were also intended to result in their being “properly” made up.  Thus, Harrah’s’ image consultant subscribes to the still popular views that women require makeup to be “complete” and look “proper.” Jespersen v. Harrah’s, Inc., 392 F.3d 1076, 1084 (9th Cir. 2004) (Thomas, J., dissenting). 


� 42 U.S.C. § 2000e-2.


� The paradigmatic acceptance of this argument came in Justice Potter Stewart’s opinion in Geduldig, where he explained that the employer’s distinction (in terms of its provision of benefits) was between pregnant women and nonpregnant people.  417 U.S. at 492, 496 at n. 20.  That, for Justice Stewart, was not an inter-gender distinction since there were women in the latter category as well as the former. 


� We borrow the example of a female-only workplace from Judge Posner’s concurrence in Hamm, where he uses the device of a male-only workplace discriminating against effeminate men to illustrate his point that this type of discrimination does not fit the traditional inter gender conception of discrimination.  332 F. 3d at 167. 


� General Electric, Co. v. Gilbert, 429 U.S. 125 (1976).


� See Ann C. McGinley & Jeffrey W. Stempel, Condescending Contradictions: Richard Posner’s Pragmatism and Pregnancy Discrimination, 46 Fla. St. L. Rev. 193, 235-45 (1994) (describing the Gilbert case and the Congressional response to it). It could be argued that Congressional reversal of Gilbert makes clear that Title VII claims can exist even where there is only hostility towards a subclass of a group.  For a discussion, see Ann C. McGinley, Masculinities at Work, 93 Or. L. Rev. 359 at n. 187 (2004) (discussing both Gilbert and the PDA on the one hand and Judge Posner’s concurrence in � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=506&SerialNum=2003422053&FindType=Y&ReferencePositionType=S&ReferencePosition=1066&AP=&mt=LawSchoolPractitioner&fn=_top&sv=Split&vr=2.0&rs=WLW5.04" \t "_top" �Hamm v. Weyauwega Milk Prods., Inc., 332 F.3d 1058, 1066-68 (7th Cir. 2003)� on the other hand). 





� For a recent discussion of these cases, see Franklin H. Romeo, Beyond a Medical Model: Advocating for a New Conception of Gender Identity in the Law, 36 Colum. Hum. Rts. L. Rev. 713 (2005). 


� For a detailed exposition, see Kimberly Yuracko, Trait Discrimination as Sex Discrimination, 83 Tex.L.Rev.167 (2004).  See also Peter Brandon Bayer, Mutable Characteristics and the Definition of Discrimination under Title VII, 20 U.C. Davis L. Rev. 769, 839 (1987); Roberto J. Gonzalez, Cultural Rights and the Immutability Requirement in Disparate Impact Doctrine, 55 Stan. L. Rev. 2195, 2219 (2003).  There was also in these cases some discussion of what one might call employer autonomy--that is, the extent to which the employer should be free to determine what is professional, and to select employees who will work well with each other, take orders, be loyal, and demonstrate initiative and judgment.  The more expansive the reach of employment discrimination law becomes, the narrower the scope of the employer’s right to regulate his workforce.  See, e.g., Willingham v. Macon Publishing Company, 507 F.2d 1084 (5th Cir. 1975).


� 490 U.S. 228 (1989).


� See Linda Hamilton Krieger, Price Waterhouse v. Hopkins, in Employment Law Stories (Joel W. Friedman eds., forthcoming 2006).


� Id. at 235. 


� 392 F.3d 1076 (9th Cir. 2004).


� In describing this as an area where the law has gone “awry”, Judge Posner explains that at the heart of the problem is the question of whether the Price Waterhouse case should be read to have created a new type of Title VII claim for “sex stereotyping” or whether it was merely saying that the presence of sex stereotyping can provide evidence of sex discrimination.  Hamm, 332 F.3d at 166-68.  Judge Posner prefers the latter reading.  Id.  


� Jespersen v. Harrah’s, Inc., Appellant’s Opening Brief at 3.


� Id. at 3-5.


� Id. at 3.


� Id. at 33 n.8 (quoting Deposition testimony of Jespersen).


� Id. at 3 (quoting Deposition testimony of Jespersen).


� Id. at 25, 27 (quoting Deposition testimony of Jespersen).


� Id. at 27 (quoting Deposition testimony of Jespersen).


� Id. at 3-5 (citing record evidence).


� Jespersen v. Harrah’s, Inc., Appellee’s Answering Brief at 3 (citing record evidence). 


� Jespersen v. Harrah’s, Inc. 392 F.3d 1076, 1077 (9th Cir. 2004). 


� Id. at 1078.


� See id..


� See Nixon Peabody LLP, Female Bartender Can be Fired For Refusing to Wear Makeup 2 (Employment Law Alert Issue 114, April 2005) available at http://www.nixonpeabody.com/linked_media/publications/ELA_04002005.pdf.


� Derrick Bell famously discussed this issue in Serving Two Masters, Integration Ideals and Client Interests in School Desegregation Litigation, 85 Yale L.J. 470 (1976); see also Tomiko Brown-Nagin, Race as Identity Caricature: A Local Legal History Lesson in the Salience of Intraracial Conflict, 151 U. Pa. L. Rev. 1913, 1914 (2003). 


� Background information on Judge Reed is available at (air.fjc.gov/servlet/tGetInfo?jid=1978).  See also Robert J. Johnston, Nevada Attorneys in the Military – Past and Present, Nevada Lawyer (November 2004) http://www.nvbar.org/Publications/Nevada%20Lawyer%20Magazine/2004/November/MILITARY.htm)


� Id.   


� Alam v. Reno Hilton Corp., 819 F. Supp. 905, 913-914 (D. Nev. 1993)


� Id. 


� Id. at 914.


� Price Waterhouse was decided by the Supreme Court in 1989.  The emergence of the sex stereotyping cases did not come until 1999.  Among the early cases were: � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=506&SerialNum=2001666523&FindType=Y&ReferencePositionType=S&ReferencePosition=261&AP=&mt=LawSchoolPractitioner&fn=_top&sv=Split&vr=2.0&rs=WLW5.04" \t "_top" �Bibby v. Phila. Coca Cola Bottling Co., 260 F.3d 257, 261 (3d Cir. 2001)�; � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=506&SerialNum=2000596723&FindType=Y&ReferencePositionType=S&ReferencePosition=1084&AP=&mt=LawSchoolPractitioner&fn=_top&sv=Split&vr=2.0&rs=WLW5.04" \t "_top" �Spearman v. Ford Motor Co., 231 F.3d 1080, 1084 (7th Cir. 2000)�; � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=506&SerialNum=2000579051&FindType=Y&ReferencePositionType=S&ReferencePosition=35&AP=&mt=LawSchoolPractitioner&fn=_top&sv=Split&vr=2.0&rs=WLW5.04" \t "_top" �Simonton v. Runyon, 232 F.3d 33, 35 (2d Cir. 2000)�; � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=506&SerialNum=2000063512&FindType=Y&AP=&mt=LawSchoolPractitioner&fn=_top&sv=Split&vr=2.0&rs=WLW5.04" \t "_top" �Schwenck v. Hartford, 204 F.3d 1187 (9th Cir. 2000)�; � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=506&SerialNum=2001599770&FindType=Y&AP=&mt=LawSchoolPractitioner&fn=_top&sv=Split&vr=2.0&rs=WLW5.04" \t "_top" �Nichols v. Azteca Res. Enters., Inc., 256 F.3d 864 (9th Cir. 2001)�;� HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=506&SerialNum=1999235556&FindType=Y&ReferencePositionType=S&ReferencePosition=258&AP=&mt=LawSchoolPractitioner&fn=_top&sv=Split&vr=2.0&rs=WLW5.04" \t "_top" �Higgins v. New Balance Athletic Shoe, Inc., 194 F.3d 252, 258-59 (1st Cir. 1999)�.


� 280 F. Supp. 2d 1189, 1191.


� Id. at 1192. 


� Id. at 1193


� Id. at 1192.


� Id.


� 216 F.3d 845 (9th Cir. 2000)


� 280 F. Supp. 2d at 1192.


� 280 F.Supp.2d at 1193. 


� Id. 


� Id. 


� Here, the court relied on Nichols v. Azteca Restaurant Enterprises, Inc., 256 F.3d 864 (9th Cr. 2001) (stating that "[o]ur decision does not imply that that there is any violation of Title VII occasioned by reasonable regulations that require male and female employees to conform to different dress and grooming standards.") 


� 280 F.Supp. 2d. Id. at 1193. 


�  Alam, 819 F.Supp. at 913-914.


� 280 F.Supp. 2d at 1194. As to state law claims, the court rejected Jespersen's claim of intentional infliction of emotional distress on the grounds that she had failed to provide sufficient evidence of the first two elements of the tort -- extreme and outrageous conduct by Harrah's and emotional distress causing physical injury to Jespersen. Id. As to Jespersen's claim for negligent supervision and training, the court similarly found she had offered no evidence to show that Harrah's had breached a duty of reasonable care in training and supervision. Id at 1195. 


� Id. at 1195. 


� Id.


� For scholarly discussions of this move, see Yuracko, Trait Discrimination as Sex 


Discrimination, supra note 51; Taylor Flynn, � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=3050&SerialNum=0283298257&FindType=Y&ReferencePositionType=S&ReferencePosition=394&AP=&mt=LawSchoolPractitioner&fn=_top&sv=Split&vr=2.0&rs=WLW5.04" \t "_top" �Transforming the Debate: Why We Need to Include Transgender Rights in the Struggles for Sex and Sexual Orientation Equality, 101 Colum. L. Rev. 392, 394 (2002)�.


� See Schwenk v. Hartford, 204 F.3d 1187 (9th Cir. 2000); Nichols v. Azteca Rest. Enters., 256 F.3d 864 (9th Cir. 2001); Rene v. MGM Grand Hotel, Inc., 305 F.3d 1061 (9th Cir. 2002) (en banc).


� The other amicus brief on Jespersen’s side was filed by The National Employment Lawyer’s Association, The Alliance for Workers’ Rights, and The Legal Aid Society.


� See Youngblood v. School Bd., Brief of Amici Curiae American Civil Liberties Union, ACLU of Florida, and NOW Legal Defense & Education Fund, available at � HYPERLINK "http://www.legalmomentum.org/courts/youngblood.pdf" ��http://www.legalmomentum.org/courts/youngblood.pdf�.  We have also been told that the ACLU’s national office leaves the filing of amicus briefs to its regional offices.  So, perhaps we are reading too much into their absence and perhaps the judges would not have expected more of a presence on their part.    


� Florida Student Sues After Being Left Out of Yearbook, Associated Press, June 23, 2002, available at http://www.firstamendmentcenter.org/news.aspx?id=3743.


� See Youngblood v. School Bd., Brief of Amici Curiae, supra note 96.


� Hernandez-Montiel v. INS, 225 F.3d 1084 (9th Cir. 2000).


� Id. at 1089.


� Id. at 1093.


� See Anna Kirkland, Victorious Transsexuals in the Courtroom: A Challenge for Feminist Legal Theory, 28 L. & Soc. Inquiry 1, 31-32 (2003).


� Harrah’s briefs play on this – what we see as the judicial discomfort with men in skirts -- by quoting Judge Posner’s colorful language in Hamm, where he argues that there surely cannot be a right under Title VII for “male workers to wear nail polish and dresses and speak in falsetto and mince about in high heels, or for female ditch diggers to strip to the waist in hot weather.”  See Appellee's Answering Brief, 2003 WL 22318991 (C.A.9, Jul. 30, 2003) Darlene JESPERSEN, Appellant, v. HARRAH'S OPERATING COMPANY, INC., Appellee (invoking Judge Posner by name and quoting his language from Hamm, 332 F. 3d at 1067).    


� 392 F.3d 1076, 1079. 


� Id. at 1079-80 (quoting Gerdom v. Continental Airlines, Inc., 692 F.2d 602, 608 (9th Cir. 1982).


� Id. at 1080. 


� Id. 


� Id. at 1081. 


� Id. 


� Id. at 1081, n. 4. 


� Id. at 1081-1082


� Id. at 1082


� See Nichols v. Azteca Rest. Enters., Inc., 256 F.3d 864 (9th Cir. 2001); Rene v. MGM Grand Hotel, Inc., 305 F.3d 1061 (9th Cir. 2002). In both cases, the Ninth Circuit found actionable claims of sex discrimination under circumstances in which male workers suffered abuse for failing to conform their behavior to gender normative male stereotypes. 


� Nichols, supra note 110 at 875 n. 7. 


� 392 F.3d at 1082-83. 


� Id. at 1083. 


� Id. 


� Id. 


� Id. at 1085.


� Id. at 1086.


� Id .


� Id.


� Id. at 1084. 


� Id. 


� Id. 


� Id. at 1085. 


� See Anita Bernstein, � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=3084&SerialNum=0108578971&FindType=Y&ReferencePositionType=S&ReferencePosition=474&AP=&mt=LawSchoolPractitioner&fn=_top&sv=Split&vr=2.0&rs=WLW5.05" \t "_top" ��Treating Sexual Harassment with Respect, 111 Harv. L. Rev. 445, 474 & n.171 (1997)� (noting the lack of legislative history on what Congress meant to prohibit in including sex discrimination within the ambit of Title VII and explaining that “a few racist congressmen thought the idea of making sex discrimination illegal was so ludicrous that it would kill the bill”); Kimberly Yuracko, Trait Discrimination as Sex Discrimination: An Argument Against Neutrality, 83 Tex. L. Rev. 167 (2004) (not disputing the fact that the inclusion of the sex discrimination prohibition might have been aimed at derailing Title VII, but noting that the push to include sex discrimination was not a spontaneous joke, but rather the culmination of a 40 year struggle to get sex equality legislation passed). 


� The legislative history of Title VII is dominated by references to the disadvantaged position of blacks in american society.  For a discussion and cites to materials detailing this history, see Joel Wm. Friedman, Redefining Equality, Discrimination and Affirmative Action Under Title VII: The Access Principle, 65 Tex. L. Rev. 41, 60-61 & n. 72-76 (1986). 


� On the difference between racial essentialism and exceptionalism, see Kim Forde-Mazrui, Learning Law Through the Lens of Race, 21 J. L. & Pol. 1, 20 (2005)


� Alternatively, Jespersen’s refusal to sign the agreement that mandated her compliance with the makeup requirement may have signaled that she was unwilling to comply with organizational mandates.


The key element of in this alternative story that has not made its way into any of the court decisions or news reports of the case is the process by which Jespersen was fired.  Her firing was nowhere near as simple as the company issuing a policy, her refusing to comply, and her being fired.  The more complicated story involves her telling her immediate bosses that she did not want to wear makeup and was unwilling to sign the document that indicated her willingness to do so (apparently – and this was pointed out to her during her deposition – she had actually signed a similar document at some prior point in time).  The immediate bosses then felt that they had no choice but to report the matter “upstairs to corporate”.  In the past, the matter had never gone upstairs, presumably because Jespersen had never openly refused to comply with company policy.�  Under this version of the story, the refusal the sign the document is what looks to be the key violation.  The corporates, sitting “upstairs,” wherever that is, were unwilling to stomach what looked to be open rebellion by Jespersen, regardless of the fact that her performance for over two decades had been exemplary.   For details, see Interviews transcripts with Darlene Jespersen, June 2, June 15, June 19 (2005). 


	As a formal doctrinal matter, the foregoing spin on the story does not change anything.  Harrah’s intentionally imposed a different requirement on its women employees than it did on its male ones and there is no dispute on that matter.  The further question of why exactly that differential requirement was imposed is irrelevant in legal terms because the intent element of the case is already satisfied.  But, in terms of our understanding why the employer did what it did, the additional portions of the story may be crucial.  They tell us that perhaps the real story here is not about makeup per se, but about organizational compliance.  At least in Jespersen’s case, the makeup rule was irrelevant.  It wasn’t going to make her look more attractive for customers or more professional.  Extrapolating from what had happened on prior occasions, it doesn’t seem implausible to think that Harrah’s would have let her get away with a minimal amount of makeup, or perhaps even none, if she would have only feigned compliance.  But her open refusal was intolerable.  And perhaps it was especially intolerable because she was such a well liked and successful employee.  If she wouldn’t toe the line, how could the employer expect those who were more junior to do so?  So then, if this were really about organizational compliance – about the employer telling women that it was going to exert control over even the smallest and most irrelevant details of their lives, but not saying the equivalent to the men – would that change how we thought about the case?  


� Hopkins’ mentor explained that she would have a better chance of being elected to the partnership if she would “walk more femininely, talk more femininely, wear make-up, have her hair styled, and wear jewelry."  490 U.S. at 272 (O’Connor, J., concurring) (quoting 618 F. Supp. 1109, 1117 (D.D.C. 1985).  For Hopkins’ version of the story, see Ann Hopkins, SO ORDERED: MAKING PARTNER THE HARD WAY (1996).


� Among those cases tackling the gender nonconformity argument are Smith v. City of Salem, 378 F.3d 566 (6th Cir. 2004); � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=506&SerialNum=2002605733&FindType=Y&ReferencePositionType=S&ReferencePosition=1064&AP=&mt=LawSchoolPractitioner&fn=_top&sv=Split&vr=2.0&rs=WLW5.05" \t "_top" ��Rene v. MGM Grand Hotel, Inc., 305 F.3d 1061, 1064 (9th Cir. 2002)�; � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=506&SerialNum=2000579051&FindType=Y&ReferencePositionType=S&ReferencePosition=35&AP=&mt=LawSchoolPractitioner&fn=_top&sv=Split&vr=2.0&rs=WLW5.05" \t "_top" ��Simonton v. Runyon, 232 F.3d 33, 35 (2d Cir.2000)�. In the period since Jespersen, at least two new circuit court decisions tackling the matter have come down.  See Barnes v. City of Cincinnati, 401 F.3d 729 (6th Cir. 2005) and Dawson v. Bumble & Bumble, 398 F. 3d 211 (2d Cir. 2005).  See also, Kristin M. Bovalino, � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=1245&SerialNum=0294767370&FindType=Y&ReferencePositionType=S&ReferencePosition=1134&AP=&mt=LawSchoolPractitioner&fn=_top&sv=Split&vr=2.0&rs=WLW5.05" \t "_top" ��How the Effeminate Male Can Maximize His Odds of Winning Title VII Litigation, 53 Syracuse L.Rev. 1117, 1134 (2003)�    


� For both discussions and critiques of this line of cases, see Bartlett, infra note 158; Karl E. Klare, � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=2609&SerialNum=0102916465&FindType=Y&AP=&mt=LawSchoolPractitioner&fn=_top&sv=Split&vr=2.0&rs=WLW5.05" \t "_top" ��Power/Dressing: Regulation of Employee Appearance, 26 New Eng. L. Rev. 1395 (1992)�. Peter Brandon Bayer, � HYPERLINK "http://web2.westlaw.com/find/default.wl?DocName=20UCDLAWRV769&FindType=Y&AP=&mt=LawSchoolPractitioner&fn=_top&sv=Split&vr=2.0&rs=WLW5.05" \t "_top" ��Mutable Characteristics and the Definition of Discrimination Under Title VII, 20 U.C. Davis L. Rev. 769 (1987)�; Karen Engle, The � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=1251&SerialNum=0108527809&FindType=Y&AP=&mt=LawSchoolPractitioner&fn=_top&sv=Split&vr=2.0&rs=WLW5.05" \t "_top" ��Persistence of Neutrality: The Failure of the Religious Accommodation Provision to Redeem Title VII, 76 Tex. L. Rev. 317 (1997)�.


� See, e.g., Nan Hunter, Sexual Orientation and the Paradox of Heightened Scrutiny, 102 Mich. L. Rev. 1528 (2004). 


� Our thinking along these lines was sparked by Paul Butler’s article, Should Radicals be Judges? 32 Hofstra L. Rev. 1203 (2004).


� 256 F.3d. 864, 874 (9th Cir. 2001). 


� Jespersen has not publicly made any statements about her sexual orientation in connection with her court case, and it does not appear that Harrah’s perceived her to be lesbian.  Based on photographs of Jespersen available on LAMBDA Legal’s website, we would characterize her appearance as slightly butch or masculine: She has a short haircut and, of course, does not wear makeup.  See Lambda Legal, Photos and Briefs, available at http://www.lambdalegal.org/cgi-bin/iowa/documents/record2.html?record=1614.  If Jespersen’s coworkers and supervisors at Harrah’s did perceive her to be lesbian, she has not stated that any harassment or other problems occurred as a result.  Thus, under the logic of Judge Tashima’s opinion, Jespersen and women like her, who are butch or masculine, but not targeted as lesbians for harassment, have weaker cases under Title VII.  This is ironic given that Price Waterhouse v. Hopkins, the case in which the sex stereotyping theory originated, similarly involved a “tough looking” woman like Jespersen.


� While Harrah’s did not come close to justifying its sex-based makeup requirement as a BFOQ, we take up the argument that the makeup requirement is in fact related to successful job performance given the fear implicit in the Ninth Circuit majority opinion that a formal gender differentiated appearance requirement might be reasonable and necessary to an employer’s task.  While some plaintiffs, such as actors performing in a period film, might have a hard time rebutting proof of such legitimacy, Jespersen herself easily rebuts any such argument with her argument concerning the catch 22 Harrah’s’ appearance standards impose on employees.  On the line that courts draw between justifiable and unjustifiable customer preferences under Title VII, see Kimberly A. Yuracko, � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=1107&SerialNum=0296928607&FindType=Y&AP=&mt=LawSchoolPractitioner&fn=_top&sv=Split&vr=2.0&rs=WLW5.05" \t "_top" ��Private Nurses and Playboy Bunnies: Explaining Permissible Sex Discrimination, 92 Cal. L. Rev. 147 (2004�)  


� For the argument by Harrah’s that its appearance policies are more about standardization of appearances rather than anything else, see Holi Chmela, “Personal Best” not up to par, United Press International, January 11, 2005 (available at http://www.washtimes.com/upi-breaking/20050107-011446-8556r.htm); Scott Mayerowitz, Harrah’s Draws Criticism: Appearance Standards Go Overboard, Providence Journal, Rhode Island, July 13, 2004 (pointing out the various appearance restrictions applied by Harrahs’ branches, including the requirement by its New Orleans branch in 1999 that female applicants seeking to be cocktail waitresses audition in bathing suits).


� Price Waterhouse v. Hopkins, 490 U.S. 228, 251 (1989).


� See, e.g., Eldred v. Consolidated Freightways Corp. of Delaware, 898 F.Supp. 928, 939 (D. Mass 1995); Mary Anne C. Case, Disaggregating Gender From Sex and Sexual Orientation: The Effeminate Man in the Law and Feminist Jurisprudence, 105 Yale L.J. 1 (1995).


� Hopkins, 490 U.S. at 251.


� Id.


� Id.


� See, e.g., Dillon v. Frank, 952 F.2d 403 (unpublished slip op. at 10) (6th Cir. 1992).


� The Hopkins opinion’s description of the “catch 22” derives from the testimony and work of Dr. Susan Fiske, a social psychologist who testified as an expert witness on behalf of Ann Hopkins.  Dr. Fiske theorized that when women, or members of other groups, are rare “tokens” in the workplace, they can be viewed in terms of their group status, rather than as individuals with unique, “counterstereotypical” personality elements.  Thus, they are often assessed in an unusually harsh way when they deviate from group stereotype.  For instance, aggressive women may be likely to be evaluated as uncaring and harsh.  However, she pointed out that women in these situations cannot “play it safe” by conforming to stereotype, since the stereotypes associated with a nondominant group are often not valued by the organization in question.  Thus, they are subject to a “catch 22.” See Martha Chamallas, Listening to Dr. Fiske: The Easy Case of Price Waterhouse v. Hopkins, 15 Vt. L. Rev. 89, 97-98 (1990).


� See Kenji Yoshino, Covering, 111 Yale L.J. 769, 919 (2002) (criticizing this logic as relying on the thin, immutability approach to discrimination).


� In Fiske’s formulation, the catch 22 is important not because it represents a group-based bar to employment and advancement, but rather as part of a total critique of gender-based perception of women in the workplace.  According to Fiske, this gender based-perception results in “role traps” that cause dominant group members to perceive women only as fitting into limited, gender-based categories, such as “mothers, seductresses, iron maidens, or pets.” Chamallas, supra note 145.


� See generally Gowri Ramachandran, Intersectionality as Catch 22: Why Identity Performance Demands Are Neither Harmless Nor Reasonable, __Albany L.  Rev. __ (forthcoming  2005)


� Id.


� Jespersen v. Harrah’s Inc., Opening Brief on Appeal at 25.


� Jespersen v. Harrah’s Inc., Reply Brief in support of Petition for Rehearing and Rehearing en Banc at 6 & n.6. 


� See, e.g., Johanna Brenner, On Gender and Class in U.S. Labor History, Volume 50, Number 6, Monthly Review  (describing the movement by young waitresses in the early 1970s, as part of the feminist movement, to gain access to bartending jobs that had previously been closed to them); Michelle Mouton, The Boundaries of Women’s Work, 11 J. Women’s History 166 (2000).


� Some of these arguments are described in the infamous case, Goesaert v. Cleary, where the Supreme Court, in an opinion by Justice Frankfurter upheld the validity of a Michigan law prohibiting women from being bartenders (unless they were either wives or daughters of the bar owner).  335 U.S. 464 (1948)


� Id.


� See Rene v. MGM Grand Hotel, Inc., 305 F.3d 1061 (9th Cir. 2002) (en banc); Nichols v. Azteca Rest. Enters., 256 F.3d 864 (9th Cir. 2001). 


� For an overview of the economics literature on signaling and screening, see John G. Riley, Silver Signals: Twenty-Five Years of Signaling and Screening, 39 J. Econ. Lit. 432 (2001).  A number of legal scholars have looked to these economic models to derive insights about labor market discrimination.  See, e.g., William W. Bratton & Druscilla Cornell, Deadweight Costs and Intrinsic Wrogns of Nativism: Economics, Freedom, and Legal Suppression of Spanish, 84 Cornell L. Rev. 596, 651 (1991); Eric Posner, Law and Social Norms, 132-134 (2000)    


� For the argument that the fear of discrimination lawsuits has pushed employers away from hiring women and minorities, see Paul Oyer & Scott Schafer, Sorting, Quotas, and the Civil Rights Act of 1991: Who Hires When it is Hard to Fire, 45 J. L. & Econ. 41 (2002), 


� Prior scholars writing about appearance or grooming discrimination have recognized this tension.  On the one hand discrimination law is fundamentally about altering extant social understandings of gender and sex that systematically disadvantage women.  On the other hand, those understandings are integral elements of our everyday behavior.  And speaking pragmatically, it is unlikely that judges are going to interpret or apply sex discrimination laws is ways that radically deviate from existing social preferences and understandings.  In making their reform proposals, scholars and advocates have suggested different ways to balance these competing pressures.  See, e.g., David Cruz, Making Up Women: Casinos, Cosmetics and Title VII, 5 Nev. L. J. 240 (2004); Kimberly A. Yuracko, Trait Discrimination as Sex Discrimination, 83 Texas L. Rev. 167 (2004); Katharine T. Bartlett, � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=1192&SerialNum=0104922329&FindType=Y&ReferencePositionType=S&ReferencePosition=2561&AP=&mt=LawSchoolPractitioner&fn=_top&sv=Split&vr=2.0&rs=WLW5.05" \t "_top" �Only Girls Wear Barrettes: Dress and Appearance Standards, Community Norms, and Workplace Equality, 92 Mich. L. Rev. 2541, 2561 (1994)�.      


� The role of the Court in pushing or leading the country towards desegregation should not be overstated though.  As a number of prominent commentators have observed, public opinion at the time of Brown was broadly supportive of desegregation.  In other words, the Court may have simply been acting consistently with public sentiment.  See Gerald N. Rosenberg, THE HOLLOW HOPE: CAN COURTS BRING ABOUT SOCIAL CHANGE? (1991); Michael J. Klarman, FROM JIM CROW TO CIVIL RIGHTS: THE SUPREME COURT AND THE STRUGGLE FOR RACIAL EQUALITY (2004).


� Research into the economic effects of beauty or attractiveness is relatively scarce as compared to research on demographic characteristics such as race, gender, and age.  The little research that there is, however, does seem to indicate that those who are perceived to be more attractive also have greater economic success.  For articles in this vein, see Daniel S. Hamermesh & Jeff E. Biddle, Beauty and the Labor Market, 84 Amer. Econ. Rev. 1174 (1994); Matthew Mulford et al., Physical Attractiveness, Opportunity and Success in Everyday Interactions, 103 Amer. J. Soc. 1565 (1998); Daniel S. Hammermesh & Amy M. Parker, Beauty in the Classroom: Pulchritude and Putative Pedagogical Productivity, NBER Working Paper W9853, July 2003; Markus M. Mobious & Tanya S. Rosenblatt, Why Beauty Matters, __Amer. Econ. Rev. __(forthcoming 2005).  On the economic effect of makeup more specifically, see Daniel S. Hamermesh et al., Dress for Success – Does Primping Pay? (SSRN id # W7167) (available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=171375).  For more accessible summaries of this and other research, see Steven E. Landsburg, Hey Gorgeous, Here’s a Raise: As for you Fatties, We are Cutting your Salaries, Slate, July 9, 2001, (available at http://slate.msn.com/id/111445/#ContinueArticle); Gaudoin, supra note 19.      


� At the same time that firms have become more comfortable with their female lawyers performing in more feminine ways, they also have become more comfortable with less feminine performances (as exemplified by the increased levels of comfort with women wearing pant suits).  Overall, one might say that the pattern has been towards greater agency in dress as opposed to being towards greater femininity in dress.    





�I couldn’t find the cites for these two paragraphs, Mitu.  Do you remember approximately where you found the info?


�Still need to footnote and double check this paragraph on oral argument.
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