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Plaintiff National Association for the Advancement of Colored People (hereinafter
“NAACP”) on behalf of itself, its individual members including but not limited to Gladys
Gerena, Kenneth McLaughlin, Janice Sweeting, MonaLisa Harris, and others whose interests it
represents, by way of Fourth Amended and Consolidated Complaint against the defendants, and
each of them, allege as follows:

L.

NATURE OF THE ACTION

1. Plaintiff NAACP brings this action for equitable relief against the defendants seeking
changes to the marketing, distribution and sales practices of the defendants — practices which
have led to harm to the NAACP as an organization and disproportionate numbers of injuries,

deaths and other damages among those whose interests the NAACP represents.
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2. Handguns designed, manufactured, imported, marketed, distributed and sold by
the defendants kill and seriously injure tens of thousands of people in the United States every
year. Many of those who are injured, killed or placed at risk by the defendants’ handguns are
children, including the children of members of the NAACP, and other children whose interests
and welfare the NAACP represents and endeavors to protect.

3. These handgun-related injuries and deaths are the result of the defendants’
conduct in intentionally marketing and distributing handguns in a manner in which substantial
and disproportionate numbers are quickly moved into criminal hands; and by failing to regulate,
supervise and otherwise exercise reasonable control over the marketing, distribution and sale of
their handguns, resulting in an oversupply of illegal handguns in the United States.

4. For years, the handgun industry has unreasonably interfered with the public health
and welfare by intentionally cultivating channels of distribution that serve underground and
crime gun markets, by negligently distributing handguns and by doing so has flooded and
saturated the lawful handgun market so as to create, maintain and supply an unlawful,
unregulated and underground handgun market. Defendants knew, or reasonably should have
known and foreseen, that they were producing, marketing and distributing handguns far in
excess of the reasonable legitimate demand from responsible and legal consumers in the lawful
handgun market, defendants also knew for a considerable period of time that substantial and
disproportionate numbers of their guns were going into criminal hands but they have failed and
refused to take any meaningful steps to regulate and control the marketing and distribution of
their handguns. Defendants’ acts and omissions, both individually and collectively as an
industry, have established the conditions necessary to facilitate the supply of handguns to an

unlawful underground market in handguns. It is in this unlawful market, which is the source of
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handguns involved in thousands of shootings annually, that criminals, juveniles, the mentally ill
and other persons not lawfully authorized to own or possess handguns, can and do quickly and
easily obtain such lethal weapons.

5. These injuries and deaths are also the result of the defendants’ design, marketing and
advertising of their products to appeal to the criminal market, as well as failure to provide
adequate warnings about the risks and dangers associated with their handguns. Instead of
warning about the risks and dangers of handgun ownership, possession and use, the defendants
have concealed and down-played these risks and dangers, especially to children and others
persons inexperienced in the use of handguns. Defendants further over promote the purported
benefits of handgun ownership. They advertise, portray and emphasize handgun ownership as
providing safety and security, even though handgun ownership actually increases dramatically
the risks of injury and death to household members.

6. Defendants are and have been aware of the enormous scale of human suffering
caused by their handguns, but for decades have shirked any responsibility for the tragedies
caused by their products, instead shifting the blame to the users of their deadly products. Their
lack of care and concern for the suffering caused to victims by their negligent marketing and
distribution practices, their defectively and negligently designed, marketed, and distributed
handguns, and their failure to warn of the true risks and dangers of handgun ownership,
possession and use is the result of callous disregard, gross indifference to the right and safety of
others, greed, and a complete absence of civic responsibility. The handgun industry has
historically denied that it bears any responsibility for the misuse of its product by either youths
or criminals, and it has resisted any efforts made to institute safer sales or marketing practices,

or to incorporate available safety features in the design of its products to prevent accidental



discharges. On the contrary, the handgun industry uses the lobbying efforts of the National Rifle
Association and other organizations of which the defendants are members to oppose and defeat
any proposed legislative changes in industry practices which would make handguns less
accessible to criminals, juveniles and other prohibited persons.

7. As a consequence of the defendants’ conduct, plaintiff NAACP, its members, and
persons whose interests it seeks to protect, have suffered, and will continue to suffer,
disproportionate irreparable harm, in the nature of serious personal injuries, deaths and other
damages, unless the defendants are prevented from engaging in their harmful activities. There
being no adequate remedy at law, plaintiffs invoke the Court’s historical equitable authority to
grant the injunctive relief requested herein.

II.

JURISDICTION AND VENUE

8. This Court has jurisdiction over this action pursuant to 28 U.S.C. § 1332 on the basis
of diversity of citizenship, the amount in controversy being in excess of $75,000.
9. Venue of this matter in the Eastern District of New York is proper pursuant to 28
U.S.C. § 1391 in that all defendants conduct business and advertise in this district, have caused
their products to be distributed in this district and have received substantial profits from the sale
of their products in this district.
I11.

THE PARTIES
Plaintiffs

10.  Plaintiff NAACP is a citizen of the States of New York and Maryland, being
organized and existing under the laws of New York, with its principal place of business in

Maryland. It is a national organization with more than 500,000 members and more than 2,200



local branches covering all 50 states and the District of Columbia, as well as locations overseas.
Founded in 1909 and incorporated in 1911, it is the oldest and largest civil rights organization
in the United States. Its purposes include the promotion of social justice and protection of the
well-being and security of African-Americans and other persons of color. The NAACP is
committed to non-violence and the achievement of its goals by moral, political and legal
persuasion through the press, the political process, and the legal system. The NAACP is
particularly concerned about the level of handgun violence in African-American communities
and it has consistently taken a strong position against such violence by advocating strict
handgun regulation and handgun violence prevention. Plaintiff NAACP brings this action for
permanent injunctive relief in order to protect the well-being and security of its membership
which has been disproportionately injured by defendants’ conduct, and those other persons
whose interests it represents, and are threatened with the disproportionate risk of future harm,
and such action is germane to its purposes.

11. A significant number of NAACP members, including but not limited to Gladys
Gerena, Kenneth McLaughlin, Janice Sweeting, MonaLisa Harris, could have brought this
action in their own right in that a number of NAACP members have been injured by negligently
marketed underground market firearms and a greater number have been placed at risk of harm
as a result of the prevalence of underground market handguns.

12.  Inaddition to suing in its representational capacity, plaintiff NAACP has suffered
injury to itself as an organization and is at risk of suffering further injury as a result of the
prevalence of underground market handguns and thus also brings this action on its own behalf.

13.  The claims for injunctive relief asserted by plaintiff NAACP can be presented by

the plaintiff organization as well as the participation of individual members.



14.  Some of the individual members who could have brought the action in their own
right include, Gladys Gerena, a citizen of the State of New York and a resident of the County of
Kings. She was the mother and natural guardian of Shaun Johnson, a citizen of the State of
New York and a resident of the County of Kings who was killed by a handgun that has not been
recovered or otherwise identified on September 1, 1995. Gladys Gerena is the duly appointed
representative of Shaun Johnson.

15.  Another individual member is Kenneth McLaughlin, a citizen of the State of New
York and a resident of the County of New York. He was shot with a handgun that has not been
recovered or otherwise identified on June 30, 1996.

16.  Another member is MonaLisa Harris, a citizen of the State of New York and a
resident of the County of Bronx. She was the mother of Sha’rron Robert Harris a resident of the
Bronx and the State of NewYork who was killed by a handgun that has not been recovered or
otherwise identified on August 10, 1996. MonaLisa Harris is the duly appointed representative
of her shon Sha’rron Robert Harris.

17.  Another member is Janice Sweeting, a citizen of the State of New York and a
resident of the County of Kings. She was the mother of Kyle Niger Sweeting who was killed by
a handgun that has not been recovered or otherwise identified on March 15, 1997. Janice
Sweeting is the duly appointed representative of her son Kyle Niger Sweeting.

Defendant Manufacturers
[omitted]
Defendant Distributors
[omitted]

IV.



GENERAL FACTUAL ALLEGATIONS

18.  The widespread availability and use of handguns is a national problem of
disastrous health, social and economic proportions. Handguns are involved in the deaths of
approximately 34,000 people each year and are the instrumentalities most commonly used in
homicides. Handguns were used to commit 69% of all homicides in 1995 and 68% of all
homicides in 1996.

19.  Plaintiff NAACP is particularly concerned about the level of handgun violence in
the African-American communities. The human cost suffered by victims of handgun violence,
their families and communities is disproportionately borne by African-Americans. According to
a 1990 study by the Federal Centers for Disease Control (“CDC”), homicide is the leading cause
of death for black males aged 15-17 and handguns were involved in 78% of these homicides.
According to the same CDC study, a young African-American male is nine (9) times more
likely to be murdered that a young white male. The American Academy of Pediatrics reported
that handgun injuries among children in urban areas increased 300% from 1986 to 1988, and the
NAACEP estimates that, if this rate of handgun violence continues, one out of every twenty-five
African-American males now in kindergarten will be wounded with a handgun before he
reaches the age of 18 years. Furthermore, the FBI Homicide Reports for the years 1976 to 1998,
show that African-American children under the age of 5-years old are at least 4 times more
likely to be killed by homicide than their white peer group. Despite overall decreases in
handgun-related crimes, according to a 1998 Uniform Crime Report compiled by the
Department of Justice (“DOJ”), the only demographic group that did not experience a decrease
in handgun-related homicides was that of black males between the ages of 14 and 24. The

National Center for Health Statistics, DOJ Crime Statistics Report for 1998, revealed that two-



thirds of homicide victims are non-white.

20. Plaintiff NAACP is very concerned not only about the physical and social impact of
handgun violence on African-Americans and other minorities, but also the economic cost.
According to a 1994 report of the New England Journal of Medicine, nationally, $24 billion is
spent annually on medical services for the victims of handgun-related violence, and of that
figure, 85% goes to the care and treatment of people with no health insurance and who receive
state assistance, a substantial portion of who are minorities. The collateral economic affect of
handgun violence on communities of color is devastating.

Defendants’ Unsafe Handguns And Assault Weapons Pose
A Clear Risk Of Harm To Millions Of Children

21. The high level of handgun violence has had a particularly drastic impact on young
people, particularly African-American males. Between 1984 and 1987, the firearm death rate
for ages 15-19 increased by approximately 10% to 14%. From 1987 to 1989, the rate of
increase more than doubled, to between 23% and 25%. In 1990, 82% of all homicides of
persons aged 15-19 were committed with handguns. Homicide is the second-leading cause of
death for youths aged 15-19.

22. It is estimated by the CDC that 1.2 million elementary school-aged “latch-key”
children have access to handguns in their homes. There are handguns in millions of homes sold
within the United States, including the State of New York. One survey reports that 30% of
handgun-owners who have children in their homes keep their handguns loaded. Another survey
reports that 36% of handgun owners with children in their homes keep their handguns unlocked.

In one survey, nearly 60% of children between the ages of 10 and 19 years responded that they
can acquire a handgun should they want one. The same survey reports that 15% of children

between the ages of 10 and 19 years reported that they had carried a handgun on their persons in
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the past 30 days.

23. In one study, the General Accounting Office (“GAQO”) estimated that 23% of the
annual 1,400-1,500 unintentional shooting deaths occur because handgun users are not aware
that a round of ammunition has been loaded into the handgun’s firing chamber. A significant
percentage of the injuries and deaths caused by an undetected round of ammunition in the firing
chamber occur when an unintended user of the handgun, such as a child, unintentionally shoots
another person. According to the GAO, approximately 35% of all unintentional shooting deaths
involve users of handguns who were between the ages of 13 and 18 years. Children are
naturally attracted to accessible handguns and are either unaware of or can not fully comprehend
the risks associated with handling a firearm.

24. Currently, defendants design their handguns without incorporating safety features that
could eliminate or substantially reduce injuries and death, in order to maximize profits and
based on the fallacy that handguns without such safety devices are more effective.

25. Child-proofing devices are not new and have been available on some models in the
past. For example, defendant Smith & Wesson offered child-proof handguns from
approximately 1888 to 1937. These weapons would not shoot unless a bar on the back of the
grip was firmly pressed, and the pressure required to do this made it impossible or very difficult
for a child to press the bar and pull the trigger simultaneously. Other child-proof designs have
been patented, including one in 1926 (Patent No. 1,638,068) and another in 1977 (Patent No.
4,031,648).

26. There are several feasible devices and designs that can be fitted to a firearm after
purchase, which effectively personalize the handgun so that it cannot be used by a person other

than the owner. New technology, if supported, developed and adopted by the defendants could
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effectively and with reasonable cost allow handguns to be personalized and rendered inoperable
by any other user, particularly children, and would alert anyone in possession of a pistol that a
round of ammunition is in the firing chamber. The Johns Hopkins University School of
Hygiene and Public Health’s Center for Handgun Policy and Research has concluded that
personalized handguns can eliminate many deaths and injuries by preventing the unauthorized
firing of the firearm, and can be especially effective in preventing unintentional deaths and
injuries to children and police officers.

27. The failure of defendants to support, develop and adopt the aforementioned safety
features, child proofing, and personalized gun technology is further evidence of the defendants’
unwillingness to limit their sales, advertising distribution and marketing of handguns solely and
exclusively to lawful owners, and discloses defendants’ efforts to attract and serve the market of
unlawful users.

Defendants Intentionally Target Sales Of Unsafe Handguns
To Children, Juveniles And Women

28. After defendants experienced stagnant or declining sales in their traditional markets
consisting overwhelmingly of men, they embarked on a concerted effort in the 1990s to promote
sales to women and youth. In 1992, one of the handgun industry’s leading trade associations of
which the defendants are members, the National Shooting Sports Foundations (“NSSF”’), announced
a “new focus on women and youngsters” and started a “Youth Education Program,” all in a search
for new customers and expansion of the handgun market. At that time the NSSF stated that
“bringing women and youngsters to the shooting sports is the goal of fully half of”” the NSSF’s new
programs. The September/October 1992 issue of NSSF’s magazine SHOT Business carried a
column by a noted celebrity in the industry, Grits Gresham, in which he said:

There’s a way to help insure that new faces and pocketbooks will
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continue to patronize your business: Use the schools . . . they can
be a huge asset. Think about it. Schools collect, at one point, a
large number of minds and bodies that are important to your future
well-being. How else would you get these potential customers and
future leaders together to receive your message about handguns
and hunting, without the help of the schools....Schools are an
opportunity. Grasp it.

29. An NSSF pamphlet entitled When Your Youngster Wants a Handgun clearly reveals
that the industry places no age limit on the possession of handguns, stating, “Age is not the
major yardstick. Some youngsters are ready to start at 10, others at 14.”

30.  The NSSF advertises in children’s magazines, such as Boys Life and Scouting.
Shooting Industry, a journal catering to handgun dealers, reported that at a conference held by
the NSSF in 1996: “One important area addressed at the summit was youth involvement. Each
year scouting, 4-H, FFA and other programs introduce 3 million young people to recreational
shooting.” All of these advertisements and programs are designed to enhance the defendants’
customer base and to encourage the purchase of the defendants’ unsafe handguns.

31. Defendants’ advertisements and other promotional activities are also targeted at
women with children. For example, an advertisement by Colt in the July 1992 southeast
regional issue of Ladies Home Journal shows a woman leaning over her daughter at bedtime
with the headline “Self-protection is more than your right . . . it’s your responsibility.” Colt
placed a similar advertisement in the SHOT Business issue of March/April, 1993, but with the
emphasis placed on the bottom line: “You Might Think This Ad Is About Handguns. It’s Really
About Doubling Your Business.”

32.  Defendants design, manufacture, advertise and sell handguns for women and

children, such as Smith & Wesson’s LadySmith revolver and Harrington & Richardson’s 929

Sidekick revolver, with full knowledge that many of these customers are unskilled and
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inexperienced in the use of handguns and lack an awareness of the dangers, injuries and death
cause by their products. Yet, unlike any other responsible industry, the defendants refuse to
incorporate safety devices in their products that would substantially reduce the number of
fatalities and serious injuries, which result from the use of handguns.

33.  The defendants’ efforts to solicit sales from youth and women is designed and
intended to increase the number of unsafe handguns in the homes of the American public, with
the result that many of those handguns are accessible to young and inexperienced users. No
mention is made in the defendants’ advertisements of the statistical and anecdotal information
referring to the deaths and injuries caused by handguns, particularly in the home context, and no
warnings are provided, as they are for other much less lethal products.

34.  Itis now generally recognized in the field of public health that introducing a
firearm into the home is dangerous to the people who live there and to their family, friends and
associates because it is demonstrably much more likely to be used against them than against an
intruder or other aggressor. Such uses include intentional shootings (often of a spouse),
suicides, and unintentional/accidental shootings (most often involving children). The death of a
household member is almost three times more likely in homes with handguns than in homes
without them, and a handgun in the home is four times more likely to be involved in a fatal or
non-fatal unintentional shooting than to be used to injure or kill in self-defense.

35.  The dangers of handguns and the consequences of widespread sales without
restraints or limits have been well-known for many years. For example, over 30 years ago a
staff report of the U.S. Commission on the Causes and Prevention of Violence, entitled
Firearms and Violence in American Life (1968), noted an increasing number of deaths and

injuries and concluded.
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[Americans] may seriously overrate the effectiveness of handguns
in protection of their homes. In our urbanized society the handgun
is rarely an effective means of protecting the home against either
the burglar or the robber. . . [A handgun in the home] provides a
measure of comfort to a great many Americans, but for the
homeowner, this comfort is largely an illusion bought at the high
price of increased accidents, homicides, and more widespread
illegal use of handguns.

Defendants Fail To Exercise Control Over Production, Marketing And Distribution,
Resulting In Purchase Of Their Handguns By Criminals And
Other Prohibited Persons

36.  Defendants require nothing more than a copy of a dealer’s federal handguns
license before supplying handguns to that dealer. The requirements for a federal firearms
license are minimal: virtually any adult who is 21 years old or over, has no criminal record, has
business premises and complies with local laws can obtain a license. In addition, there are
unlicenced dealers who sell handguns at gun shows and elsewhere, and who are
indistinguishable from licensed handguns dealers.

37.  Asaresult of the ready availability of defendants’ handguns, homicides by youths
involving the use of handguns more than doubled between 1985 and 1992, although there was
no similar increase in non-handgun homicides. Studies indicate that during this same period
handguns became “ubiquitous” in inner-city neighborhoods and were a major factor in the
doubling of the homicide rate both by and of those under 18 years of age.

38.  Defendants oversupply states with weak gun control laws and restrictions,
flooding them with substantially more handguns than their residents reasonably can be projected
to purchase, and thus facilitating the channeling of those handguns to cities, counties and states
with stricter controls and restrictions.

39. Defendants target sales to states with weak gun control laws knowing that guns
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will be illegally trafficked to cities, counties and states with stronger gun control laws. These
weak law jurisdictions, primarily in the Southeast, supply crime guns to all areas of the country.
In 1999, Senator Charles E. Schumer published a report providing the leading out-of-state
sources of guns nationally for the year 1998, which included: Georgia, Florida, Virginia,
California, Texas, North Carolina, Mississippi, Ohio, Alabama, and Indiana. All but one of
these gun exporting states have weak gun control laws.

40. Defendants have increased the production of particular handguns that are popular
in criminal use. For example, over the past decade defendants have increased their production
of 9-millimeter handguns, which are popular in the illicit drug trade and are the most frequently
used in crime. This production increase was initiated even though defendants’ own market
research showed that the legitimate market for 9-millimeter handguns among law-abiding
purchasers was already saturated. Moreover, defendants have designed and advertised
particular features of their products specifically to appeal to purchasers with criminal intent. For
example, defendant Navegar’s brochure for its /ntratec line states that a trademarked coating

yields “excellent resistance to finger prints.”
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41.  Defendants in fact view the popularity of their handguns among criminals as a
marketing advantage generating increased sales. For example, the marketing and sales director
for the Intratec line was candidly quoted in the New York Times as actually being pleased by the
notorious reputation of the TEC-9 semiautomatic assault weapon, (one of the weapons used in
the Columbine High School shootings): “It has just that advertising tingle to it. Hey, it’s talked
about, it’s read about, the media write about it. That generates more sales for me. It might
sound cold and cruel, but I’m sales-oriented.”

42.  The number of guns in criminal hands is extremely large: almost one-fourth of
the total annual domestic handgun production moves quickly into criminal hands. Illegal guns
constitute the second largest market segment for defendants.

43.  The marketing and distribution structure, policies and practices established and
maintained by defendants facilitate the criminal handgun market. For example, the
manufacturing defendants avoid any connection to or vertical integration with the distributors
and dealers who sell their products. Moreover, they do not use available computerized inventory
and sales tracking systems that are commonly and inexpensively used by other industries to
limit and screen customers — particularly in businesses that produce dangerous or harmful
products.

44.  The legal wholesale and retail markets established by defendants and the
underground criminal market are substantially and directly connected. According to Robert I.
Hass, a former senior vice president of marketing and sales for defendant Smith & Wesson:

The company and the industry as a whole are fully aware of the
extent of the criminal misuse of handguns. The company and the
industry are also aware that the black market in handguns is not
simply the result of stolen handguns but is due to the seepage of

handguns into the illicit market from multiple thousands of
unsupervised federal handguns licensees. In spite of their
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knowledge, however, the industry’s position has consistently been
to take no independent action to insure responsible distribution
practices. . . .

I am familiar with the distribution and marketing practices of all of
the principal U.S. handguns manufacturers and wholesale
distributors and none of them, to my knowledge, . . . investigate,
screen or supervise the wholesale distributors and retail outlets that
sell their products to insure that their products are distributed
responsibly.

45.  Although the defendants are aware that the illicit market in handguns is in large
part the result of seepage of handguns into the illicit market from the lawful handgun market,
they have persistently failed and refused to exercise any control over the channels of distribution
for their products. It is apparent that defendants have intentionally cultivated these distribution
channels. In fact, a June, 2000 Report issued by the BATF entitled “Following the Gun:
Enforcing Federal Laws Against Firearms Traffickers” reveals a direct correlation linking
supply from the legal market to the underground market. Astonishingly, although FFLs were
involved in under 10% of the trafficking investigations performed by the BATF, they were
associated with the largest number of diverted firearms, over 40,000 guns, nearly half of the
total number of trafficked firearms documented during the two year period. The 133
investigations of FFLs revealed a variety of violations including a failure to keep required
records, transfers to prohibited persons, offenses involving National Firearms Act weapons,
making false entries in record books, and conducting illegal out-of-state transfers. Yet
defendants have failed to impose on other defendants, distributors and retailers, distributors
franchise relationships or other contractual arrangements under which manufacturers could
regulate the distributors’ and retailers’ disposal of their handguns. Instead, the defendants have

favored a lack of control and responsibility, making liberal use of large numbers of low-end

dealers/retailers, with respect to whose activities the defendants take a “hear-no-evil, see-no-
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evil” approach.

46.  Defendants facilitate the movement of vast numbers of guns, almost one- quarter
of their domestic annual production, by a distribution system that encourages high volume sales
without a concomitant adherence to regulatory compliance and, more importantly, safe sales
practices. These distribution mechanisms rest on a “hear no evil, see no evil” management
structure, that relies on the broadest possible market coverage by unsupervised dealers, the
majority of whom do not have a bona fide business premises for the conduct of a firearms
business, operating without any controls by manufacturers or distributors except as to profit
maximization. The defendants’ distribution practices have knowingly and intentionally fostered
a network of gun traffickers who acquire guns through straw purchases and multiple sales from
unsupervised federal firearms licensees, many of whom operate out of residences, other
unrelated businesses such as barber shops, or out of gun shows. These traffickers transport
weapons for sale from the weak law areas to strong law jurisdictions where guns are more
stringently regulated. These trafficked guns are disproportionately used in crimes.

47.  Among other things, defendants have failed to:

1.) request, maintain and use Bureau of Alcohol, Tobacco and Handguns
(“BATEF”) tracing data to identify dealers who sell weapons that are

repeatedly the subject of traces;

2)) provide warnings to dealers about products that have been the frequent
subject of ATF traces;
3) require dealers to keep accurate records of sales made in order to monitor

the dealers’ customer base and, in particular, to ensure that dealers do not

make multiple sales to the same individual acting as a gun trafficker
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4.)

5)

6.)

7)

8.)

9.)

and/or “straw” purchaser for prohibited persons;

require dealers to examine documentation from each purchaser prior to
sale, including ensuring that each purchaser’s firearm owner’s
identification card contains a valid address and that the other items of
documentation provided by the purchaser are accurate;

require dealers to inquire as to a purchaser’s intended use for the handgun
in order to ensure that the handgun is proper for that intended use;

provide dealers with a detailed protocol with each weapons shipment
outlining steps that need to be taken to minimize the risk of transfers to
illegitimate purchasers;

otherwise train dealers to detect inappropriate purchasers such as straw
purchasers and purchasers of more than one gun in a thirty (30) day
period;

institute such other requirements that would enable control the channels of
distribution and sale;

require dealers to maintain a bona fide place of business for firearms or
sporting goods in an area zoned for commercial use and to maintain

inventory, security and regulatory compliance systems.

48.  According to Kansas City stocking handgun dealer Robert Lockett, who was

named 1993 Dealer of the Year by the National Alliance of Stocking Handgun Dealers, handgun

manufacturers are aware of the implications of not policing handgun sales more vigilantly, and

could do so by establishing direct franchise relationships with a limited number of handgun

dealers, each of whom would have an exclusive sales territory. Each franchisee would be
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subject to restrictions on the sale of handguns, including a ban on selling handguns at gun shows
(all four of the handguns used in the Columbine High School massacre were obtained at gun
shows); a ban on selling more than two or three handguns at a time; a requirement that dealers
provide manufacturers with monthly sales reports; and other restrictions designed to prevent the
sale of handguns to prohibited persons and eliminate flooding of the legal handgun market.
Manufacturers could also reduce flooding the market with cheap and readily accessible
handguns by ceasing to market handguns through discount mass retailers and by stopping the
widespread publication of wholesale prices that facilitates the sale and purchase of handguns at
lower prices, particularly at gun shows from licensed and unlicenced sellers with lower
overhead.

49. However, defendants acting individually, as well as collectively through their
industry and trade associations NSSF, ASSC and SAAMI (and often in conjunction with the
National Rifle Association), have vigorously opposed attempts to impose restrictions or controls on
the marketing and distribution of handguns and assault weapons, and have consistently refused to
implement effective measures to voluntarily police the sale of their handguns. They have also
consistently failed to provide with their handguns, either at the time of manufacture or by way of
post-sale retrofit, any of several available devices or technologies which would effectively make
their handgun safer and “personalize” their handguns so that they cannot be used by anyone other
than the lawful owners.

V.

CLAIMS FOR RELIEF

PUBLIC NUISANCE

50.  Plaintiff NAACP on behalf of itself and its individual members, and other persons
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whose interests the plaintiff represents realleges and incorporates herein each and every
allegation contained in paragraphs above.

51.  Atall times relevant hereto, defendants were engaged in the business of
manufacturing, importing, assembling, marketing, distributing and/or selling handguns within
the United States, including the State of New York.

52.  Defendants had an obligation to plaintiff to conduct their businesses in such a
manner as to avoid foreseeable risks of harm arising from the manufacture, importation,
assembly, marketing, distribution and/or sale of their handguns, including the implementation of
marketing and distribution practices designed to prevent or reduce the likelihood that the
defendants’ handguns would come into the ownership or possession of criminals, juveniles, the
mentally ill, and other persons not lawfully authorized to own, possess or use such handguns.

53.  Over a considerable period of time prior to the commencement of this action,
defendants manufactured, assembled, imported, marketed, advertised, distributed and sold guns
for the underground market where guns are acquired illegally by persons who are prohibited by
law from acquiring them.

54.  Over a considerable period of time prior to the commencement of this action,
defendants sold disproportionate numbers of guns to other defendants and to retail outlets that
they knew or had reason to know would transfer and/or facilitate the transfer of those guns into
the hands of criminals, juveniles, and other persons prohibited by law from acquiring them.

55.  Defendants’ conduct was unreasonable under the circumstances

56. Defendants’ conduct resulted in the proliferation of the underground market in
crime guns and constituted a danger to the public health and welfare, a particular danger to the

health and welfare of members of the NAACP, including Gladys Gerena, Kenneth McLaughlin,
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Janice Sweeting and MonaLisa Harris, and other persons that the plaintiff organization
represents and the organization itself.

57.  Defendants, by their unreasonable conduct and marketing practices, have
knowingly created, contributed to, maintained and facilitated an underground illegal market that
constitutes a public nuisance in that it has caused deaths and injuries to the public as a whole
and in particular to plaintiffs’ members, including but not limited to Gladys Gerena, Kenneth
McLaughlin, Janice Sweeting and MonaLisa Harris, and African-Americans whose interests the
plaintiff represents.

58.  The underground market created, contributed to, maintained and facilitated by the
defendants constitutes a public nuisance and an unreasonable interference with plaintiff’s rights.
The plaintiff’s members and other people of color represented by plaintiff have a right to be free
from conduct that creates an unreasonable jeopardy to their public health, welfare and safety or
evokes a reasonable apprehension of danger in their community.

59.  Defendants have knowingly and intentionally participated in the creation and
perpetuation of a public nuisance through their unreasonable distribution system and have
knowingly and intentionally established, supplied and maintained an over-saturated handgun
market that facilitates easy access to handguns by criminals and other persons prohibited from
purchasing or possessing handguns, including access by underage youths. Defendants have full
knowledge that their policies and practices will and regularly do result in the proliferation of
guns in the underground market that in turn results in high levels of handgun deaths and injuries
and will result in high levels of future handgun deaths and injuries to the public and particularly
to the plaintiffs’ members and African-Americans whose interests they represent located in

cities throughout the United States, such as New York, Washington, D.C., Chicago and Los
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Angeles.

60.  Defendants thereby substantially interfere with rights common to the general
public and plaintiff’s members and African-Americans whose interests plaintiff also represents
by subjecting everyone who resides, works or travels in the United States to a climate of fear
that permeates all public places. Plaintiff’s members and African-Americans, whose interests
plaintiff also represents, however, have suffered special and particularized damages beyond that
suffered by the public at large. As a consequence of defendants’ unreasonable marketing
practices, the NAACP’s members and African-Americans whose interests it represents,
including the individual plaintiffs here, have disproportionately suffered death and injury, fear,
and the future threat of death and injury. An April 1994 study published by the United Stated
Department of Justice Bureau of Justice Statistics reveals that African-Americans had the
highest rate of handgun crime victimization for the years 1987-92. African-Americans were 3
times as likely as whites to be victims of handgun crimes for those years, and for African-
American males age 16-19, they were 4 times as likely to be victimized as whites. As a further
consequence of defendants’ unreasonable marketing practices, the NAACP’s members and
African-Americans whose interests they represent have also been deprived of the enjoyment of
public streets, sidewalks and parks, an interest in commerce, travel and the quality and tenor of
daily life because of fear and apprehension of injury and the risk of injury. A June 1994 study
published by the United Stated Department of Justice Bureau of Justice Statistics shows that
African-American households were more likely to identify crime as a problem in their
neighborhoods for the years between 1985 through 1991. This fear and perception of crime
depicted by African-Americans directly correlates to a higher percentage of handgun

victimization.
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61.  The defendants’ conduct is the direct and proximate cause of the deaths and
injuries disproportionately suffered by NAACP members, including but not limited to the
children of Gladys Gerena, Janice Sweeting and MonaLisa Harris as well as the injuries to
Kenneth McLaughlin, and the African American community the plaintiff NAACP represents,
and a significant and unreasonable interference with public safety and health and, in particular
the safety and health of the plaintiff’s members and the persons of color whom they represent,
and an interference with their rights to be free from disturbance and unreasonable apprehension
of danger to person and property.

62.  The defendants’ conduct, if unabated will continue to threaten the health, safety
and welfare of the public and in particular, the plaintiff’s members and the African-American
community the plaintiff represents.

63.  The harm to the plaintiff, its members and African-Americans whose interests
plaintiff represents is special and particularized beyond those injuries suffered by the public at
large and has no adequate or complete remedy at law. Moreover, the harm that the plaintiff and
its members and the persons they represent will suffer in the absence of injunctive relief or
abatement is irreparable. Plaintiff seeks injunctive relief including, but not limited to:

(1) An order that each defendant establish the following mandatory requirements for
each entity to which it transfers and sells guns, including other defendants,
distributors and retailers:

(a) no sales to any entity that sells to retail customers that are not stocking
dealers;
(b) no sales to any entity that sells to retail customers that are not storefront

dealers
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2)

(c)

(d)

(e)

&y

(2

(h)

distributors will not sell to retailers who do not maintain adequate liability
insurance;

distributors will not sell to retailers who do not maintain inventory
requirements of $250,000;

distributors and retailers are not to engage in the sale of more than one (1)
handgun to the same person in a thirty (30) day period;

distributors and retailers must not have more than two (2) criminal trace
requests in any six (6) month period;

distributors and retailers must allow manufacturers to review

distributor’s and retailer’s handguns acquisition and disposition

records, aka “bound books”, and all other records relating to sales
including sales incentive records, at least four (4) times per year;

distributors and retailers must supply state sales and data to manufacturers.

An order that each defendant will implement the following mandatory procedures

which it will comply with:

(a)

(b)
(©)
(d)

defendant will not market, distribute and sell handguns to other
defendants, distributors and retailers who sell handguns at gun shows;
defendant will procure, keep and maintain adequate liability insurance;
defendant will conduct quarterly inspection of all distributors and retailers;
defendant, acting in conjunction with all other defendants herein, will
institute an industry-wide program of warranty revocation upon individual
resale of handguns, unless the firearm is resold only through a bona fide

stocking handgun retailer so that secondary sales are subject to
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(e)

background checks under the Brady Handgun Violence Prevention Act, 18
U.S.C. §922.

defendant, acting in conjunction with all other defendants herein,

will institute and contribute to a fund for the education, supervision

and regulation of the approximately 16,000 stocking gun dealers.

3) An order requiring defendants to pay the costs of abating the nuisance in

an amount estimated at no less than Five Million ($5,000,000) dollars for

the establishment of an industry-wide safe sales monitoring and

distribution regulatory agency to enforce the judgment of the Court.

4) An order requiring defendants to pay the costs of abating the nuisance in

an amount estimated at no less than Five Million ($5,000,000) dollars for

the establishment of education programs designed to prevent gun

acquisition and resultant violence among young people.

(5) An order requiring defendants to contribute an amount estimated at no less

than Ten Million ($10,000,000) for such other and further steps as may be

necessary for the abatement and amelioration of the nuisance.

WHEREFORE, plaintiff NAACP on behalf of itself and its members and other

persons whose interests the plaintiff represents, pray for judgment against the defendants, and

each of them jointly and severally, as follows:

A. For an order directing that each defendant maintain a contract and/or franchise

agreement with its distributors and/or retailers to establish, implement and enforce the

following mandatory requirements of its distributors and/or retailers:

(1)

distributors will not sell to retailers who are non-stocking dealers;
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(2) distributors will not sell to retailers who are non-storefront dealers

3) distributors will not sell to retailers who do not maintain adequate liability
insurance;

4) distributors will not sell to retailers who do not maintain inventory
requirements of $250,000;

(5) distributors and retailers are not to engage in the sale of more than one (1)
handgun to the same person in a thirty (30) day period;

(6) distributors and retailers must not have more than two (2) criminal trace
requests in any six (6) month period;

(7) distributors and retailers must allow manufacturers to review distributor’s
and retailer’s handguns log at least four (4) times per year;

(8) distributors and retailers must supply state sales and data to manufacturers.

B. For an order directing that each defendant establish, implement and enforce the

following mandatory procedures which it will comply with:

(1)

defendant will not market, distribute and sell handguns to other

defendants, distributors and retailers who sell handguns at handgun shows;

(2)
3)
for

(4)

defendant will procure, keep and maintain adequate liability insurance;
defendant will conduct quarterly inspection of all distributors and retailers
the purpose of insuring compliance with A(1) - (6) and B (1) and (2).
defendant, acting in conjunction with all other defendants herein, will
institute an industry-wide program of warranty revocation upon individual
resale of handguns, unless the firearm is resold only through a bona fide

stocking handgun retailer so that secondary sales are subject to
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background checks under the Brady Handgun Violence Prevention Act, 18
U.S.C. §922.

C. For an order requiring that violations of provisions (A)(1-8) and (B)(1-4) will
result in immediate termination of contract and/or franchise agreement and inability to sell
defendants’ products and withdrawal of that distributor or retailer’s existing stock.

D. For an order requiring defendants to institute and contribute to a fund for the
education, supervision and regulation of approximately 16,000 stocking gun dealers.

E. For an order requiring defendants to contribute an amount estimated at no less
than Five Million ($5,000,000) dollars required to abate the nuisance and specifically for the
establishment of an industry-wide safe sales monitoring and distribution regulatory agency to
enforce the judgment of the Court.

F. For an order requiring defendants to contribute an amount estimated at no
less than Five Million ($5,000,000) dollars required to abate the nuisance and specifically
for the establishment of education programs designed to prevent gun acquisition and
resultant violence among young people.

G. For an order requiring defendants to contribute an amount estimated at no
less than Ten Million ($10,000,000) for such other and further steps as may be necessary
for the abatement and amelioration of the nuisance.

H. For reasonable attorneys’ fees and costs;

I.  For such further relief as this Court deems just and proper.
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WHEREFORE, Plaintiff NAACP prays that this Court enter judgment in its favor and

award damages against all defendants in an amount to be determined at trial, award costs and

attorneys fees, and for such other and further relief as this Court may deem just and proper.

DATED: New York, New York

June 10, 2002

TO:
COUNSEL FOR DEFENDANTS
(Rider attached)
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Angela Ciccolo, Esq.

National Association for the Advancement of
Colored People, NAACP

4805 Mt. Hope Drive

Baltimore, Md. 21215

(410) 358-8900

ATTORNEYS FOR PLAINTIFFS



UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

X
NAACP,
Plaintiff, 99 Civ 3999 (JBW)
99 Civ 7037(JBW)
-against-
AMERICAN ARMS, et al. CERTIFICATE OF SERVICE
Defendants,
X

ELISA BARNES, an attorney duly admitted to the bar of this Court, hereby certifies as
follows. I caused to be served copies of the Fourth Amended and Consolidated Complaint to be
served by email and regular mail on June 11, 2002 to counsel for defendants listed on the attached
rider.

Dated: New York, New York
June 11, 2002

ELISA BARNES (EB4811)

-31-



